
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $8 60014092

Black River Valley  Rod and Gun Club, Inc.
Application t&31019-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
(ALTERED)

In this decision, the Environmental Board (“Board”) concludes that it has jurisdiction
over the preexisting trap range of the Black River Valley Rod & Gun Club (“Club”) because
the impacts of substantial changes to the range permeate the range and cannot be
differentiated from the preexisting impacts of the range. The Board further concludes that
the trap range complies with 10 V.S.A. Q 6086(a)(  1) and that the range, as conditioned by
the Board’s permit, complies with 10 V.S.A. 0 6886(a)(8). Finally, the Board grants a
permit to the Club pursuant to 10 V.S.A. $0 6001-6092 (“Act 250”), including permit
conditions to alleviate undue adverse effects under 10 V.S.A. § 6086(a)(8).

I. BACKGROUND

Gn July 13,1995,  the Club filed Application #2SlO19  (“Application”) for a Land
Use Permit to construct a 20 foot by 40 toot  open sided pavilion building (“Pavilion”) and
install exterior lighting (“Lights”) at the trap range. The Application was filed in response to
the District #2 Environmental Commission (“District Commission”) Assistant District
Coordinator’s d-on, in a project review sheet (“Project Review Sheet”), that the
Club’s consnuction  of the Pavilion and the Lights at the trap range (“Project”) constituted a
substantial change to a preexisting development. There was no appeal from the Project
Review Sheet and it is a final, binding jurisdictional determination.

On December 4,1995, the District Commission issued Permit #2S 10 19 (“Permit”)
and supporting Findings of Fact, Conclusions of Law and Grder  (“Order”), authorizing the
Project. Additionally, the Permit requires the Club to install noise reduction measures at the
Pavilion and restricts the Club’s months, days, and hours of operation.

On January 2,1996, the Club filed a Motion to Alter the Permit. On January 5,
1996, Marcia Dockum filed a Motion to Alter the Permit. On February 5,1996, the District
Commission issued a Decision on Motions to Alter in which it denied both motions.

On February 28,1996, the Club filed an appeal with the Board from the Permit, the
Order, and the Decision on Motion to Alter. The Club contends that the District
Commission erred by imposing Permit conditions 56, and 7. The Board’s docket number
for the appeal is K!S1019-EB  (“Appeal”).

On March 20, 1996, the District #2 Coordinator issued Jurisdictional Opinion #2-96
(“Jurisdictional Opinion”) at the request of the Club. The Jurisdictional Opinion concludes
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that the Club cannot reject the Permit if it removes the Pavilion and the Lights.

On April 19,1996,  the Club appealed the Jurisdictional Opinion by filing a petition
for a declaratory ruling with the Board. The petition asks whether the Club can avoid and
escape Act 250 jurisdiction by removing the Pavilion and Lights which were found to
require a permit. Additionally, the petition asks what actions, if any, the Club must take in
order to return to its status as a pre-existing development. The Board’s docket number for
the petition for declaratory ruling is D.R. #321 (“Declaratory Ruling”).

The Board originally scheduled the prehearing conference in the Appeal for April 8,
1996. On April 1,1996,  the Club filed a Motion For Continuance, requesting a 30 day
postponement of the prehearing conference. Per the Club’s request, the prehearing
conference was rescheduled for May 6, 1996.

On May 6, 1996, Board Chair John T. Ewing convened a prehearing conference in
Montpelier, Vermont. On May 16,1996,  Chair Ewing issued a Prehearing Conference
Report and Order (“Prehearing Order”) which is incorporated herein by reference. In the
Prehearing Order, Chair Ewing consolidated the Appeal and the Declaratory Ruling.
Additionally, he ordered that the Declaratory Ruling issues shall be addressed as preliminary
issues in the Appeal (“Preliminary Issues”). None of the parties objected to the -

consolidation or the preliminary resolution of the Declaratory Ruling issues.

On May 3 1,1996, the Club filed Applicant’s Response to Prehearing Conference
Report and Order in which it requested clarification in four areas of the Prehearing Order.
Also on May 3 1, 1996, the Club filed Applicant’s Memorandum Regarding Avoidance of
Act 250 By Removing Improvements.

On June 18,1996,  Shirley Brand, Barbara Remis,  Warren and Faith Eastwick,
Marcia Do&urn,  and Linda Hill (“Neighbors”) filed Neighbors’ Reply to Applicant’s
Response to Prehearing Conference Report and Order. Also on June 18,1996,  the
Neighbors filed Neighbors’ Reply to Applicant’s Memorandum Regarding Avoidance of Act
250 By Removing Improvements.

On July IO, 1996, the Board deliberated on the Preliminary Issues and the issues
raised by the Club’s Response to Prehearing Conference Report and Order.

On July 15,1996, the Board issued a Memorandum of Decision regarding the
Preliminary Issues and the issues raised by the Club’s Response to Preheating Conference
Report and Order. The Memorandum of Decision is incorporated herein by reference.

The parties tiled prefiled  testimony, lists of witnesses and exhibits, proposed findings ,
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of fact and conclusions of law, and evidentiary objections during July and August, 1996.

On September 3,1996,  Chair Ewing convened a second prehearing  conference by
telephone.

On September 5, 1996, the Board convened a hearing in the Town of Ludlow with
the following parties participating:

the Club by John Hansen, Esq.; and
the Neighbors by Shirley Brand and Marcia Dockum.

At the hearing, the Board took official notice of the Permit; none of the parties
objected. After hearing testimony and arguments from the parties, the Board conducted a
site visit and returned to the hearing room to place its observations on the record. In

I
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addition, the parties were given an opportunity to place their own observations on the record.
The Board conducted deliberative sessions on September 5,1996  and September 2!5,1996.

On October 2,1996, the Board issued a Recess Order, requiring the Club to submit
supplementary data and/or  testimony to the Board and allowing the Neighbors to respond to
the Club’s supplementary data and/or testimony .

On November 7,1996, the Club filed Applicant’s Objection and Memorandum
Regarding Recess Order along with two attachments.

On December 2,1996,  the Neighbors filed the Neighbors’ Reply to the Applicant’s
Objection and Memorandum Regarding Recess Order.

On January 8,1997,  the Board notified the parties that it would reconvene the
hearing on February 26,1997.  Additionally, the Board notified the parties that it would call

, Eric Nuse,  State Game’ Warden and District Hunter Education Coordinator, Department of
I Fish & Wildlife, as its witness at the hearing on February 26, 1997 pursuant to EBR

20(B)(2). Finally, the Board notified the parties that it intended to take official  notice of the
District Commission file.

I
On January 2 1,1997,  the Club objected to the reconvened hearing and to the Board

taking official notice of the District Commission file. Additionally, the Club requested the
Board to specify which portions of the District Commission file  it wished to officially
notice.

I On January 28, 1997, the Board notified the parties that it intended to take official
/ notice of the following evidence contained in the District Commission file in this matter
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pursuant to 3 V.S.A. 9 810(4): Exhibit #I (Application #2S1019);  Exhibit #I3 (letter from
John Joines, Range Engineer, to Attorney Nitka dated October 4, 1995); Exhibit #I4 (letter
from George McNeil1 to Russ Freidline dated August 29,1995);  and Exhibit #16 (trap and
rifle range log).

On February 4,1997, Mr. Nuse conducted a site visit of the Club.

On February 26,1997,  the Board held oral argument  regarding whether it should take
official notice of Exhibits #I, 13,14, and 16 from the District Commission file.
Subsequently, the Board determined that it would not take official notice of the above-
mentioned District Commission exhibits.

Also on February 26,1997,  the Board reconvened the hearing in this matter. The
Board deliberated on February 26, 1997 and March 26,1997.  This matter is now ready for
decision. To the extent any proposed findings  of fact and conclusions of law are included
below, they are granted; otherwise, they are denied. $z &&QII  of Vm
Electric  DelW&Wlt , 143 Vt. 437,445 (1983).

On March 27,1997, the Board issued Land Use Permit #2S1019-EB  (“Board
Permit”) and its supporting decision, B Rod & Gun
Application #2S1019-EB,  Findings of Fact, Conclusions of Law, and Order (Ma;& 27,

v

1997) (“Board Decision”).

On April 28,1997, the Club filed a Motion to Alter the Board Permit and the
Board Decision (“Motion”).

On May 13,1997,  Shirley Brand, Barbara Remis,  Warren and Faith Eastwick,
Marcia Dockum, and Linda Hill (“Neighbors”) filed a response to the Motion.

On June 11.1997, the Board deliberated relative to the Motion.

II. ISSUES

1. #ether the scope of Act 250 jurisdiction is limited to the “substantial
changes” to the Club, an otherwise pre-existing  development exempt
from jurisdiction.

2. Whether, pursuant to 10 V.S.A. 5 6086(a)(l), the Project will result in
undue air pollution.

3. Whether, pursuant to 10 V.S.A. 0 6086(a)(8), the Project will have an _



L

L

Black River Valley Rod 61: Gun Club, Inc., #251019-EB
Findings of Fact, Conclusions of Law, and Order (Altered)
E!a= 5

III.

1.

2.

3.

4.

5.

6.

7.

8.

9.

undue adverse effect on aesthetics.

FINDINGS OF FACT

The Club is located on Rod & Gun Club Road in the Town of Ludlow in the
general vicinity of Routes 100 and 103. It contains approximately 36 acres of
land owned by the Club; approximately 32 acres on the south side of Rod &
Gun Club Road and approximately 4 acres on the north side of Rod & Gun
Club Road. The Club has existed in this location since the early 1950s.
Formerly, the Club’s property was open pasture land.

The Club is surrounded by forested and residential land.

The Club consists of a trap range, rifle range, archery range, club house, and pond.

The trap range is located on the south side of Rod & Gun Club Road. The
trap range consists of a trap house, five shooting stations, a scoring  tower, the
Lights, and the Pavilion. The trap house, shooting stations,  and scoring tower
have existed since the 1950s. A maximum of five shooters can shoot per
round (one at a time) at the trap range.

The rifle range is located on the south side of Rod & Gun Club Road to the
west of the trap range. The rifle range consists of one shooting station. Only
one shooter at a time can shoot at the rifle range.

In 1990, the Club replaced the original scoring tower with a new scoring
tower in the same location. Also in 1990, the Club replaced the original
shooting stations with concrete shooting stations in the same locations.

In 1990, the Club erected the Lights on poles at the trap range next to the
scoring tower to illuminate the trap range. Originally, there were six Lights
(three Lights on each of two poles) but one of the Lights was stolen. The
Lights are approximately twelve feet off the ground;  they face away from the
road and toward the trap range.

In 1993, the Club constructed the Pavilion. The Pavilion covers an area
which has been roughly graded for five picnic tables. Shooters and observers
use the Pavilion to get out of the sun or rain or to place  their belongings,
including shooting equipment, out of the sun or rain.

In 1994, the Club replaced its Winchester electrical trap with an automatic



Black River Valley Rod t Gun Club, Inc., #2S1019-EB
Findings of Fact, Conclusions of Law, and Order (Altered)

trap. The Winchester electrical trap was installed in the 1960s; it required a
person to manually place birds on it. The new trap does not require manual
placement of the birds. The new trap holds 4 cases of birds (135 birds per
case) but it does not operate any faster than the Winchester electrical trap.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Also in 1994, the Club clear cut an area to the west of and adjacent to the trap
range. The area cut was approximately 25 yards wide at its widest point  and
50 yards long.

In the early to mid 199Os, the Neighbors and Mary McNeil Clark noticed a
substantial increase in the amount of shooting and the volume of noise from
shooting at the Club. Prior to that time, the Neighbors were not affected
noticeably by the shooting from the Club.

In the 1950s and 196Os, the Club held one field day per year. All members
and their guests attended the field days tree of charge. The Club supplied
food and beer. 200-400 people attended the field days. There were at least
30 shooters at a time and shooting occurred all day long from 9:00 am. until
after dark at the trap and rifle ranges.

Before the Permit was issued, the Club had open shooting; the Club members
could go to the Club on any day of the year, at any time of day or night, to
shoot at the trap and rifle ranges. However, shooting did not take place 365
days per year.

The Club will not impose voluntarily any limitations on the months, days, or
hours when shooting may occur.

The Club hosts various formal competitive shoots at the trap range.
Approximately 25-30 Club members participate in the competitive shoots.

At regular competitive shoots, five shooters shoot five rounds at each station.
Therefore, each shooter shoots 25 times (5 stations x 5 rounds). At turkey
shoots, trophy shoots, money shoots, and buckle shoots, five shooters shoot
two rounds at each station. Therefore, each shooter shoots 10 times (5
stations x 2 rounds).

The Neighbors are disturbed, annoyed, unnerved and/or stressed by the noise
generated by the shooting at the Club.

Marcia Dockum’s property (“Dockum Property”) is located southeast of the
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19.

20.

21.

22.

23.

24.

25.

Club. The trap range faces toward the Dockum Property.

Deryl Stowell’s property (“Stowell Property”) runs between the Club and
Dockurn  Property. The Stowell Property was clear cut in 1994.

Ms. Dockum moved to the D&mm Property in 1990 and purchased the
property in 1993. She has two children, ages 6 and 11, who, on occasion,
have been unable  to go to sleep until the shooting has ceased. The Lights are
visible from  the Dockum Property when the foliage is off the trees.

Mary McNeil Clark is the mother of Barbara Remis  and the aunt of Faith
Eastwick  and Shirley Brand. Warren Eastwick  is married to Faith Eastwick.

Mary McNeil Clark’s parents purchased the McNeil farm (“McNeil Farm”) in
1900. Mary McNeil Clark was born on the McNeil Farm in 1906. When her
father died in 1925, the family moved to the Albany, New York area but her
mother retained ownership of the McNeil Farm and the family vacationed at
the farm every summer thereat&. When Ms. Clark’s husband retired in
1970, they resided on the McNeil Farm every May through October. Since
his death, she has continued to spend summers at the farm.

Faith Eastwick’s mother, Louise McNeil Badgley,  was born on the McNeil
Farm in 1915. Louise McNeil Badgley was the younger sister of Mary
McNeil Clark. Warren and Faith Eastwick’s property (“Eastwick Property”)
is a portion of the original McNeil Farm. The Eastwick  Property abuts the
Club to the west. Faith Eastwick has spent summers, weekends and vacations
on the McNeil Farm and/or the Eastwick Property for her entire life. Faith
and Warren Eastwick  built a home on the Eastwick Property in 1993 and
spent the winter of 1993- 1994 on the property. The rifle range is at
approximately the same elevation as the Eastwick’s residence.

Shirley Brand’s mother, Nellie Elizabeth McNeil Kot, was born on the
McNeil farm in 1913. Nellie  Elizabeth McNeil Kot was the younger sister of
Mary McNeil Clark. Shirley Brand’s property (“Brand Property”) is a portion
of the original McNeil Farm on which her parents built a summer camp. Ms.
Brand has spent vacations and as many weekends as possible on the McNeil
Farm and/or the Brand Property throughout her life.

Barbara Remis  owns the original McNeil Farm minus the Eastwick  Property
and the Brand Property (“Remis  Property”). The Remis  Property abuts the
Club to the west of the Club. Barbara Remis  has spent her vacations and as
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26.

27.

28.

29.

30.

31.

32.

33.

many weekends as possible at the Remis  Property for her entire life. Mary
Clark resides at the Remis Property during the summers.

In the 197Os, 500 white pine seedlings were planted in several rows on the
portion of the Remis  Property abutting the Club near the pond. The trees are
now 3 5-45 feet tall. During the winter of 1995- 1996, a portion of the Remis
Property was logged.

Following the Club’s construction of the Pavilion, the amount of shooting at
the Club has increased. Shooting occurs for longer periods of time than
before the Pavilion was built, even during inclement weather.

Following the Club’s installation of the Lights, shooting at the Club continues
later into the night than it did prior to the installation of the Lights.

Following the Club’s construction of the Pavilion and installation of the
Lights, shooting at the Club has occurred on more days and for longer periods
of time than it did prior to the construction of the Pavilion and the installation
of the Lights.

Following the Club’s construction of the Pavilion and installation of the
Lights, the Club began sponsoring more formal trap shooting competitions
than it did prior to the construction of the Pavilion and the installation of the
Lights.

Kenneth  Kaliski, a Qualified Environmental Professional, conducted a sound
test relative to the trap range on Thursday, July 18,1996  between 5:55 p.m.
and 7: 15 p.m. Mr. K&ski submitted the test results to the Board (“Test”).

Mr. K&ski used a Bruel & Kjaer Type 2236 Precision Integration Sound
Level Meter (“Meter”) which was calibrated prior to taking any noise
measurements. The Meter was set to record impulse noises with an “A”
weighting. The “A” weighting or dBA scale adjusts the noise level to match
closely the sensitivity of the human ear.

The Test measured sound levels at five locations on and around the Club
property:

a. Immediately behind the shooting range, approximately 50 feet from the
shooters;

-
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34. At each location, noise levels were recorded over a 2-minute  period to assess
background levels. Background noises at the various locations included
tra%c, mowing, train whistles, frogs,  birds, insects, and voices.

35. After the background levels were recorded, the shooters were instructed to
begin firing. Each session of firing lasted approximately 8 minutes. During
each session, five shooters shot approximately 25 rounds, one at a time. Over
the eight minute firing  session, shots could be heard every 3 to 4 seconds.

36.

37.

38.

There was no shooting at the rifle range during the Test.

The weather during the Test was warm and sunny; there was no wind.

The Test shooters used 3 dram loads or “reloads” depending on the location
of the measurements. 3 dram loads are approximately 2-3 decibels louder
than reloads.

39. The results of the Test are as follows:

b. On Rod 8c Gun Club Road, immediately adjacent to the Project driveway;

C. On Rod & Gun Club Road at the property boundary between the Club and
the Eastwick  and Remis  Properties to the west;

d. Along Rod t Gun Club Road at the driveway leading to the Dockum
Property to the east; and

e. 50 feet tirn the southern edge of Route 100 at the Ludlow Electric
Company Parking lot, near the Linda Hill property.

LQaiQxl
50 feet behind
shooting range

Club Driveway 35-50 dBA 83 dBA reloads and 3 dram

Eastwick/Remis
property line 52 dBA 51-59 dBA 3dram

Dockum property
line 46 dBA 58 dBA 3dram
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Ludlow Electric
(Route 100) 60 dBA shooting noise reloads

55-61 dBA; and3dram

with background
traflic 60 dBA avg.

40.

41.

42.

43.

The ranges in the Test results represent peak, maximum noise levels
measured. The single numbers represent an average over the 8 minute
shooting session.

Decibels are measured on a logarithmic scale.

The level of shotgun noise measured during the Test at all locations falls into
the category of “armoyance” noise.

The Ludow Town Ordinance, Section 650.1, contains the following
standards:

650.1 Noise: The sound pressure level should not exceed the following
decibel levels at the property line:

General External Exposures - dB(A) (Decibels in a scale perceptible to the
human ear)

Unacceptable:

Exceeds 80 dB(A) 60 minutes per 24 hours
Exceeds 75 dB(A) 8 hours per 24 hours

Discretionary, Normally Unacceptable:

Exceeds 65 dB(A) 8 hours per 25 hours
Loud repetitive sounds on site

Discretionary, Normally Acceptable:

Does not exceed 65 dB(A) more than 8 hours per 24 hours.

LAND USE CATEGORY:
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44.

45.

46.

47.

48:

,a. Tracts of land in which serenity and quiet are of extraordinary significance
and serve an important public need, and where the preservation of those
qualities is essential if the area is to continue to serve its intended purpose.
Such areas could include amphitheaters, particularly parks or portions of
parks, or open spaces which are dedicated or recognized for activities
requiring special qualities of serenity and quiet. Decibel Level - 60 dB(A).

b. Residences, motels, hotels, public meeting rooms, schools, churches,
libraries, hospitals, picnic areas, recreation areas, playgrounds, active sports
areas, and parks. Decibel Level - 70 dB(A).

c. Developed lands, properties or activities not included in categories A and
B above (See General External Exposure Levels).

The standards. in the Ludlow Town Ordinance appear to be based on the
outdated 197 1 United States Housing and Urban Development (“HUD”)
standards for federally financed housing projects.

HUD defines loud and impulsive noises as those which are less than one
second in duration and at least 6 decibels above the background level.

The shots measured in the Test were less than one second in duration and,
generally, at least 6 decibels above the background level.

If a noise is loud and impulsive, the new HUD guidelines state that its impact
.must  be weighted by an additional level of 8 dBA.

When the Test noise levels at the Neighbors’ properties are weighted by 8
dBA,  the results are:

Location Shoot&g  Level with
Subtracted

@&&ted Noise Level
@us 8 dBA\

Remis 55 dBA 63 dBA

Dockum 2 58 dBA 66 dBA

Ludlow Electric <51 dBA <59 dBA

49. The Ludlow Zoning Ordinance standard for residential areas is 70 dBA.  The



’Black River Valley Rod & Gun Club, Inc., #2S1019-EB
Findings of Fact, Conclusions of Law, and Order (Altered)

50.

51.

52.

53.

54.

55.

56.

57.

58.

weighted Test noise levels from the trap range at the Neighbors’ properties do
not exceed the Ludlow Zoning Ordinance.

Hearing damage results from continuous exposure over an g-hour  period, for
many years, to levels of 75 dBA or more. Damage can also occur from
shorter term exposure to higher levels. The Neighbors are not exposed to
levels of noise from the trap range which would cause hearing damage.

Loud and repetitive noises tend to be more annoying to humans than other
types of noises.

Predictability of noise occurrence reduces annoyance levels caused by noise.

Annoyance is a subjective, qualitative, psychological function. A hunter may
feel that noise from gunshots is not annoying while another person may feel
that the same noise is annoying.

People have stress levels associated with annoyance.

The volume of noise that the Neighbors experience from shooting at the Club
is affected by the direction of the wind.

On December 4, 1995, the District Commission issued the Permit to the Club.
The Permit authorizes the Club to construct the Pavilion and install the Lights
at the trap range. Additionally, the Permit requires the Club to install noise
reduction measures at the Pavilion and restricts the Club’s months, hours, and
days of operation. The Permit and its conditions are included in this finding
as if fully set forth herein.

The Club has installed “sound boards” in the ceiling of the Pavilion as a noise
reduction measure.

The Club objects to conditions 5,6, and 7 of the Permit which state as
follows:

5. There shall be a maximum of four field days per year without an
amendment to the permit.

6. Months, hours and days of operation for the trap shoot range shall be from
April through October, Thursdays from 4:00 p.m. to 8:00 p.m. and Sundays
from 10:00 a.m. to 8:00 p.m. However, one field day in February shall be
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59.

60.

61.

permitted.

7. All shooting and significant noise sources shall cease at 800 p.m. and
lights ,will be turned off at this time.

During its site visit, the Board observed the trap range, the rifle range, the
club house, the pond, the Eastwick  Property, the Remis  Property, and the
Dockurn  Property. During the entire site visit, shooting occurred at the trap
range in the form of a regular competition (5 shooters shot 5 rounds at each of
5 stations). At the Eastwick, Remis  and Dockum Properties, the Board
listened to shooting from the trap range and the rifle range. At the Eastwick
and Remis Properties, the shooting from the rifle range was louder than the
shooting from the trap range. At the Dockum Property, the shooting from the
trap range was louder than the shooting from the rifle range.

The noise from the trap range could be mitigated by the following measures:

a. Providing a good cover of grass or hay in the field area surrounding the trap
range;

b. Encouraging the growth of brush at the edge of the woods surrounding the trap
range;

c. Limiting shotgun loads to 2 and 3/4 dram equivalent loads; and

d. Limiting the times of operation of the trap range.

The following limitations on the times of operation of the trap range fall within
nationally acceptable levels recognized by the International Association of Fish &
Wildlife Managers and the,National  Rifle Association:

a. Allowing trap range usage on weekdays from 9~00 a.m. until 6:00 p.m.;

b. Allowing trap range usage on weekends from 10:00 a.m. until 6:00 p.m.;

c. Allowing trap range usage two evenings per week from 7:00 p.m. until 10:00
p.m.;

d. Not allowing operation of the trap range to exceed 8 hours per day on any
particular day; and
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e. Providing a quiet time from 6:00 p.m. until 7:00 p.m. on all days on which
shooting occurs.

62. Snow cover on the ground absorbs sound, thereby reducing the impact of shooting
noise.

IV. CONCLUSIONS OF LAW

A. Scope of Jurisdiction

10 V.S.A. 9 608 1 (a) provides that no person shall commence construction on a
development or commence development without a permit. 10 V.S.A. $6081(a). The
requirement to obtain a permit does not apply to development that was commenced prior to
June 1, 1970, provided such construction was completed by March 1, 1971. 10 V.S.A. 9
608 1 (b). However, the requirement to obtain a permit “applies to any substantial change in
such excepted . . . development.” 14.; EBR 2(A)(5). EBR 2(G) defines “substantial change”
as “any change in a development or subdivision which may result in significant impact with
respect to any of the criteria specified in 10 V.S.A. 9 6086(a)(l) through (a)( lo).” EBR
2(G).

The Club is a preexisting development pursuant to EBR 2(O). However, in the
Project Review Sheet, the Assistant District Coordinator determined that the Club’s
construction of the Pavilion and the Lights at the trap range constituted a substantial change
to a pre-existing development. There was no appeal from the Project Review Sheet and it is
a final, binding jurisdictional determination.

The Club contends that the District Commission erred by imposing Permit conditions
56, and 7 which restrict the months, days and times of shooting at the trap range. The Club
argues that such restrictions are unreasonable and beyond Act 250 jurisdiction because they
are unrelated to the substantial change to the Club and because they regulate preexisting
facilities over which Act 250 does not have jurisdiction.

VI The Board has issued a number of decisions regarding Act 250 jurisdiction over
substantial changes pursuant to 10 V.S.A. 6 6081(b). In Re: C-V. Landfill. Inc. and John F.
Chapple,  #5W 1150-WFP, Findings of Fact, Conclusions of Law, and Order (Oct. 15, 1996),
the Waste Facility Panel (“Panel”) reviewed the Board’s decisions and concluded that the
Board has consistently determined whether the activities and impacts which require a permit
as a substantial change can be differentiated from the pre-existing activity and its impact.
Where they can, then only those activities and impacts require a permit. Id. However,
where the activities cannot be distinguished, the Board has concluded that the entire
operation and all .of its impacts require an Act 250 permit. &

.
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For example, in Re: Rodd E Tucker, Declaratory Ruling #165, Findings of Fact,
Conclusions of Law, and Order (Feb. 27, 1985),  the Board was able to distinguish certain
substantial changes from the remaining operation of a pre-existing gravel pit. While the
Board found that there had been new construction resulting in operational changes (new
roadway, lagoons, water withdrawal, wash plant, and scale house), it also found no
difference between the operator’s pre-existing extraction rate and his extraction rate at the
time of the operational changes. 59, at 6. Therefore, while the operational changes required
an Act 250 permit as a substantial change, the entire gravel pit operation did not require an
Act 250 permit absent a significant increase in the extraction rate over the pre-existing rate.
5d, at 7. The Board stated:

This conclusion is consistent with the language of 10 V.S.A. 3
6081(b) which confers jurisdiction only in respect to
substantial changes to a pre-existing development; it does not
grant jurisdiction over the entire pre-existing development
unless changes permeate the entire project.

U,

The Board applied m in Re:  Champlain Construction Co. Inc., Declaratory
Ruling #214,  Findings of Fact, Conclusions of Law, and Order (Sept. 14, 1992),  where it
distinguished certain substantial changes from the remaining operation of a pre-existing
gravel pit. In Champla,  the Board found that the paving of a road, the installation of a
fence, and the withdrawal of water from a brook for washing gravel all were changes to the
pre-existing operation. & at 8. However, only the water withdrawal was a substantial
change since such activity had the potential for significant impacts under the Act 250
criteria. ILg,  at 8-9. Accordingly, the Board concluded that, while the withdrawal of water
required an Act 250 permit, the district commission’s review could not extend beyond
consideration of the water withdrawal since ” 10 V. S .A. $608 1 (b) requires a permit only for
substantial changes, and not for the entire pre-existing development unless the changes
permeate the entire project.” U at 9. In reaching this conclusion, the Board expressly relied
on its Tuckea: decision.a

In contrast to Tucker  and Champlain  Construction are Re: H.A. Manosh  Corporation,
Declaratory Ruling #164,  Findings of Fact, Conclusions of Law, and Order (April 17, 1985),
m In re H.A. Manosh  Corporatioq  147 Vt. 367 (1986),  and Re: Rob rt and Barbara
Barlow, Declaratory Ruling #234, F;ndings  of Fact, Conclusions of La:, and Order (Sept.
20, 1991),  ab re Barlow, 160 Vt. 513 (1993).

In ManpSh,  the Board found that the addition of a stone crusher, gravel screening
equipment, and a dramatic increase in the volume and rate of extraction from the gravel pit
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in question were all changes to the pre-existing development. Manosh,  Declaratory Ruling
#164, Findings of Fact, Conclusions of Law, and Order at 6. In reliance on Tucker, the
Board concluded that these changes had caused a substantial change to the entire pre-
existing operation and, accordingly, the entire operation required a permit, rather than just
the three changes. u at 6-7. The Vermont Supreme Court concluded that “[dIespite
[Manosh’s] assertions to the contrary, we find no basis for the conclusion that the Board’s
definition of substantial change negates or undermines the legislature’s intent in this area. It
simply defines the parameters of the statutory exemption afforded pre-existing uses.”
Manosh,  147 Vt. at 369 (citation omitted). &In re Orzel  145 Vt. 355,359-361 (1985) (10
V.S.A. 5 6081 is clear in setting forth when a permit is req&red,  and when an operation is
exempt; just because a devezopment  is exempt at one time does not mean it will always be
exempt) (emphasis added).

In Barlow, the Board confirmed that where the changes to a pre-existing gravel pit
were both a significant increase in the pit’s yearly extraction level and intensity of operation,
then the requirement for a permit applied to the entire gravel pit operation, and not just the
two changes. Barlow, Declaratory Ruling #234, Findings of Fact, Conclusions of Law, and
Order at 12. In upholding the Board, the Court interpreted 10 V.S.A. 0 6081(b) as the
governing statute which “states that any ‘substantial change’ in the use of the subject
property disqualifies such property  from the grandfather clause exemption to the Act 250
requirements, and therefore necessitates a permit for its continued operation or
development.” In re Barlow, 160 Vt. at 521 (emphasis added). The Court continued:

The findings of fact show that both the extraction rate and the
frequency of usage of the gravel pit have increased since the
1970 enactment of Act 250. . . . Petitioners do not challenge
these findings of fact, arguing only that the findings do not
support the conclusions. We hold that the findings support the
Board’s conclusion that petitioners’ operation of the gravel pit
constitutes a substantial change to the development, as defined
in the regulatory framework. Therefore, we will not disturb
the Board’s decision that petitioners are subject to Act 250
jurisdiction.

a. at 523 (emphasis added).

In this case, the substantial changes to the Club are the Pavilion and the Lights. The
Club and the Neighbors offered conflicting testimony as to the operational impacts of the
Pavilion and the Lights. The Board finds  the Neighbors’ testimony regarding the impacts of
the Pavilion and the Lights to be credible. Therefore, the Board concludes that the Pavilion
and Lights have resulted in a substantial increase in the amount of shooting at the trap range ,_
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above the historic amount of shooting. Specifically, the impacts of the Pavilion and Lights
are that shooting at the trap range has occurred on more days and for longer periods of time
following construction of the Pavilion and installation of the Lights. The Pavilion provides
shooters and their belongings with protection from the elements, thereby enabling shooting
to occur for longer periods of time than before the Pavilion was built, even during inclement
weather. The Lights enable shooting at the trap range to continue later into the night than it
did prior to the installation of the Lights. Additionally, since constructing the Pavilion and
installing the Lights,-the Club has sponsored more formal trap shooting competitions than it
did ,previousl.y.

The Board concludes that the above operational impacts of the Pavilion and Lights
permeate the trap range because the increased amount of shooting caused by the Pavilion
and Lights cannot be differentiated from the preexisting shooting at the trap range.
Therefore, the Board concludes that it has jurisdiction to regulate the shooting at the trap
range.

However, the Board concludes that it does not have jurisdiction to regulate the
shooting at the rifle range because the impacts of the Pavilion and Lights can be
differentiated from the preexisting rifle range. There was no credible evidence that the
construction of the Pavilion and Lights had an impact on ,the amount of shooting at the rifle
range; The Pavilion does not provide shelter for shooters at the rifle range and the Lights do
not illuminate the rifle range. Additionally, shooting from the rifle range can be
differentiated from shooting at the trap range. During its site visit, the Board visited the
Eastwick  Property and the Remis  Property; at those locations, the shooting from the rifle
range was louder than the shooting from the trap range. The Board also visited the Dockum
Property; at that location, the shooting from the trap range was louder than the shooting from
the rifle range. Because the impacts of the trap and rifle ranges are distinguishable, such
impacts can be differentiated. Accordingly, the Board’s review will not extend beyond the
trap range to include the rifle range.

B. Criterion 1

In its Notice of Appeal, the Club contends that the District Commission erred by
imposing Permit condition 7, & &. Permit condition 7 states “All shooting and
significant noise sources shall cease at 8:00 p.m. and lights will be turned off at this time.”
The District Commission’s Findings of Fact, Conclusions of Law, and Order (Dec. 4, 1995)
indicate that condition 7 was imposed to alleviate adverse effects under criterion 1. Permit
conditions alleviate adverse effects that would otherwise be caused by a project; those
adverse effects would require a conclusion that a project does not comply with the criteria at
issue unless the conditions are followed. Charles and Barbara Blclcford,  #5 W 1186-EB,
Findings of Fact, Conclusions of Law, and Order at 24 (May 22, 1995). Therefore, by
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appealing condition 7, the Club has put into question the District Commission’s affirmative
findings under criterion 1.

Before issuing a permit, the Board must find that the proposed project “[wlill  not
result in undue water or air pollution.” 10 V.S.A. 3 6086(a)(l). The burden of proof is on
the applicant under criterion 1. 10 V.S.A. $6088(a).

PI The Board considersnoise to be air pollution in the context of the potential adverse
health effects it can cause. Re: Talon Hill Gun Club. Inc., #9AO192-2-EB,  Findings of Fact,
Conclusions of Law, and Order at 8 (June 7, 1995); Re: Sherman Hollow. Inc., #4CO422-5-
EB, Findings of Fact, Conclusions of Law, and Order (Revised) at 30 (Feb. 17, 1989). The
Board’s test for undue air pollution caused by noise is: will the noise have impacts rising
above annoyance and aggravation to cause adverse health effects, such as hearing damage.
See Re: John and Jovce Belter, #4C0643-6R-EB,  Findings of Fact, Conclusions of Law and
Order at 13 (May 28, 1991).

In this case, the shooting noise at the trap range will not have impacts rising above
annoyance and aggravation to cause adverse health effects, such as hearing damage.
Hearing damage results from continuous exposure over an 8-hour  period, for many years, to ---
levels of 75 dBA or more. Damage can also occur from shorter term exposure to higher ._,
levels. The levels of shotgun noise measured during the Test at all locations fall into the
category of “annoyance” noise. Even after the Test results (minus background noise levels)
are weighted by an additional level of 8 dBA under the new HUD guidelines for loud and
impulsive noises, the results are less than 75 dBA at all testing locations. Although, as
discussed below, the noise is aggravating and could cause stress, it is not of sufficient
magnitude to cause hearing damage. The Board concludes that the trap range complies with
criterion 1. The Board’s conclusions of law regarding criterion 1 are binding and
supersede the District Commission’s conclusions of law regarding criterion 1.

B. Criterion 8

In its Notice of Appeal, the Club contends that the District Commission erred by
imposing Permit conditions 5 and 6, inter alia.Permit condition 5 states “There shall be a
maximum of four field days per year without an amendment to the permit.” Permit
condition 6 states “Months, hours, and days of operation for the trap shoot range shall be
from April through October, Thursdays from 4:00 p.m. to 8:00 p.m. and Sundays from 10:00
a.m. to 8:00 p.m. However, one field day in February shall be permitted.”

The District Commission’s Findings of Fact, Conclusions of Law, and Order (Dec. 4,
1995) indicate that conditions 5 and 6 were imposed to alleviate adverse effects under ,

criterion 8. Permit conditions alleviate adverse effects that would otherwise be caused by ~
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the Project; those adverse effects would require a conclusion that a project does not comply
with the criteria at issue unless the conditions are followed. Charles and Barbara Bickford,
#5W1186-EB,  Findings of Fact, Conclusions of Law, and Order at 24 (May 22, 1995).
Therefore, by appealing conditions 5 and 6, the Club has put into question the District
Commission’s affirmative findings under criterion 8.

Before issuing a permit, the Board must find that the proposed project “[wlill  not
have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic
sites or rare and irreplaceable natural areas.” 10 V.S.A. $6086(a)(8).

The burden of proof is on the opponents under criterion 8, but the applicant must
provide sufficient information to the Board to make affirmative findings. 10 V.S.A. Section
6088(b); Re: St. Albans  Group and Wal*Mart Stores. Inc,, #6F0471-EB,  Findings of Fact,
Conclusions of Law, and Order (Altered) at 50 (June 27, 1995); Re: Killington.  Ltd. and
International Paper Realtv  Carp,, #lR0584-EB-1,  Findings of Fact and Conclusions of Law
and Order (Revised) at 21 (Sept. 21,199O;  and Re: Pratt’s Pronane,  #3R0486-EB,  Findings
of Fact, Conclusions of Law, and Order at 4-5 (Jan. 27, 1987).

[31 The Board uses a two-part test to determine whether a project meets criterion 8.
First, it determines whether the project will have an adverse effect. Second, it determines
whether the adverse effect, if any, is undue. Re:  Ouechee Lakes Con, #3WO41  l-EB and
#3 W0439-EB,  Findings of Fact, Conclusions of Law, and Order (January 16,1986).

a. Adverse Effect

If a project “fits” its context it will not have an adverse effect. Re: Talon Hill Gun
In evaluating the “fit”, the Board looks at the nature of the project’sClub Inc,,  supra at 9.
surroundings and the compatibility of the project with those surroundings. IrL

The shooting noise generated by the trap range does not fit into the surroundings in
which it is generated. The Club is surrounded by residential and forested land. Background
noises include traffic, mowing, train whistles, frogs, birds, insects, and voices. The trap
range generates shooting noises which are out of context and incompatible with the
residential surroundings. Therefore, the Board concludes that shooting has an adverse
effect.

b. Undue

PI In evaluating whether a project’s adverse effects on aesthetics are “undue,” the Board
analyzes the following three factors and concludes that a project is undue if it reaches a
positive conclusion with respect to any one of the factors.
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1 . Does the project violate a clear, written community standard intended to
preserve the aesthetics or scenic beauty of the area?

2 . Has the Applicant failed to take generally available mitigating steps which a
reasonable person would take to improve the harmony of the project with its surroundings?

3. Does the project offend the sensibilities of the average person? Is it offensive
or shoc&ing  because it is out of character with its surroundings or significantly diminishes
the scenic qualities of the area?

mee J,b, m at 19-20.
/

a.) Clear Community Standard I/

With respect to the first factor, the Board concludes that the shooting from the trap I
range does not violate a clear, written community standard intended to preserve the

!aesthetics ,or scenic beauty of the area.

The Ludow Town Ordinance, Section 650.1, contains a noise limitation provision
which is a community standard and is therefore applicable in this case. The Ludlow Zoning q
Ordinance standard for residential areas is 70 dBA. After the Test results (minus
background noise levels) sre weighted by an additional level of 8 dBA under the new HUD
guidelines for loud and irnpul&e noises, the results are less than 70 dBA at the Neighbors’
properties. Therefore, the shooting from the trap range does not violate the Ludlow Town
Ordinance.

b.) Mitigation

With respect to the second factor, the Board concludes that the Club has not taken
generally available mitigating steps which a reasonable person would take to improve the
harrqony of the trap range with its surroundings. The Club has installed soundboards in the
ceiling of the Pavilion, but this step alone does not improve the harmony of the trap range
with its surroundings. The Club has appealed Permit conditions 5,6 and 7 which set forth
limitations-on the months, days, and hours when shooting may occur at the trap range rather
than accepting such conditions or proposing modifications to such conditions. Further, the
Club has not presented the Board with evidence of alternative available mitigating steps.
Based on the foregoing, the Board concludes that additional mitigation in the form  of permit
conditions is required in order to improve the harmony of the trap range with its
surroundings.

Pursuant to 10 V.S.A. 0 6086(c), the Board may impose permit conditions in order to
alleviate undue adverse effects under criterion 8. The Board will impose permit conditions r*t
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to mitigate noise from the trap range, including maintaining a good cover of grass or hay in
the field area surrounding the trap range; encouraging the growth of brush at the edge of the
woods surrounding the trap range; limiting shotgun loads to 2% dram equivalent loads; and
limiting the times of operation of the trap range, including the Lights, to the following: (1)
three weekdays per week from 3:00 p.m. until 6:00 p.m.; (2) one weekend day per week from
12:00 p.m. until 6:00 p.m.; (3) two evenings per week on two of the above-designated days,
from 6:00 p.m. until 800 p.m;  and (4) four field days per year which shall occur only on the
above-designated shooting days and times.

The Board’s permit conditions limiting the times of operation of the trap range are
more restrictive than the levels recognized by the International Association of Fish &
Wildlife Managers and the National Rifle Association. The Board concludes that the levels
recognized by,the  International Association of Fish & Wildlife Managers and the National
Rifle Association would not alleviate the undue adverse effects that would otherwise be
caused by the trap range. Those undue adverse effects would require a conclusion that. the
trap range does not comply with criterion 8 unless the conditions are followed. See Charles
and Barbara Brckfoxd,  m at 24.

c.) Offensive or Shocking

With respect to the third factor, the Board concludes that the noise generated by
shooting from the trap range is not offensive if the permit conditions outlined above are
imposed to mitigate noise from the trap range. Without such permit conditions, the Board
would conclude that the noise generated by shooting from the trap range is offensive because
it occurs in a residential area and causes several neighbors living on lands surrounding the
Club to be disturbed, annoyed, unnerved and/or stressed.

With the conditions discussed above, the trap range complies with criterion 8.



Black River Valley Rod & GunClub, Inc., #2S 1019-EB
Findings of Fact, Conclusions of Law, and Order (Altered)
&ge 22

V. ORDER

The Board hereby issues Land Use Permit #2S1019-EB  (Altered). Jurisdiction is
returned to the District #2 Environmental Commission.

Dated -at Montpelier, Vermont this 12th day of June, 1997.

ENVIRONMENTAL BOARD

Samuel  Lloyd
William Martinez
Rebecca M. Nawrath
Steve Wright
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