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Springfield Hospital
Land Use Permit #2SO776-2-EB

MEMORANDUM OF DECISION

This Memorandum of Decision pertains to an appeal and a request for party status filed
by Howard Fairman (“Appellant”) concerning a permit amendment granted for the reconstruction
of an existing intersection in Springfield, Vermont, pursuant to 10 V.S.A. Chapter 151 (“Act
250”). For the reasons explained below, the Environmental Board (“Board”) dismisses the
appeal because the Appellant lacks standing.

I. GROUND AND PRGCEDU~TORY

On October 22, 1996, Springfield Hospital (“Permittee”) filed an application for a
permit amendment (“the Application”) to allow the reconstruction of the existing intersection at
Ridgewood Road and Park Street in Springfield, Vermont (“the Project”). The District #2
Environmental Commission (“Commission”) issued Land Use Permit #230776-2  (“the Permit”)
and supporting Findings of Fact, Conclusions of Law, and Order (“Decision”) on January 2 1,
1997.

The Appellant, Howard Fairman,  had asked for party status in the Application
proceeding. The Appellant is a resident of the Town of Springfield. He lives at 25 Coolidge
Road, a property in the neighborhood of Springfield Hospital, but not immediately adjoining the ~
Project.

The Commission had allowed the Appellant to participate in the hearing on the
Application, but prior to the completion of deliberations it determined that the Appellant should
be denied party status pursuant to EBR 14(B)(2)’ & EBR 14(F) (Preliminary determinations of

I The Appellant apparently did not specify in his request to the Commission the
I

legal basis for being granted party status. The Commission summarily concluded that the
Appellant had “not represented that he had any interests that might be impacted by the
project” (EBR 14(B)(  1)) and therefore limited its discussion to whether the Appellant
qualified for party status under EBR 14(B)(2).  Re: Springfield, Land Use
Permit #280776-2,  Findings of Fact, Conclusions of Law and Order at 2 (Jan. 21, 1997).
In his notice of appeal,  the Appellant challenged the Commission’s denial of party status
pursuant to EBR 14(B)(2), but did not challenge its conclusion with respect to EBR 14
(B)( 1). Nevertheless, the Chair in his Preliminary Ruling of May 28, 1997, addressed
both party status provisions, and the Board elects to do the same here.

[socket  #669]
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Party ststus  by district commissions and re-examination). On February 20,1997,  the Appellant
appe&d  the Commission’s party status denial to the Board and requested a stay of the Permit.

On March 5, 1997, an Act 250 Notice of Appeal and Prehearing Conference was issued
by the Board. This was published in the Rutland  on March 12, 1997. Persons
enteriog  timely appearances in this matter were: the Appellant, pro se, and tbe Permittee,
represeated  by J. Christopher Callahan, Esq., Richards and Brady, P.C.

A prehearing conference was convened by the Chair of the Board, John T. Ewing, on
March 25,1997,  at lo:30 a.m., in Montpelier, Vermont, at the National Life Records Center
Building, Environmental Board Conference Room. Those participating in the prehearing
co- were the Appellant, pro se, and the Permittee, represented by John E. Brady, Esq.,
Richa& and Brady, P.C.

At the prehearing conference, the Appellant supplemented his notice of appeal with a
written ltiling  dated March 25,1997. In this document, he identified Criteria 5 and 8 as at issue
in his appeal. 10 V.S.A. $6086(a)(5) and (8). In response, the Chair indicated that he would
allow the Permittee until April 14,1997,  to file a memorandum in response to this filing and
notice of appeal. The issues to be addressed were memorialized in a staff memorandum sent to

the prehearing conference participants on March 25, 1997. On April 14,1997, the Permittee
filed a nsponsive  memorandum through counsel J. Christopher Callahan, Esq.

The Chair’s Preliminary Ruling on the Appellant’s party status and stay requests was
issued on May 28,1997. The Chair ruled that the Appellant had failed to meet the requirements
for party status under both  EBR 14(B)(l) and 14(B)(2) and therefore the Appellant lacked
standing to bring his appeal. The Chair also denied the Appellant’s stay request. Finally, the
Chair oniered  that this appeal be dismissed pursuant to EBR 16(B) unless written objections
were filed  on or before June 12, 1997.

On June 12, 1997, the Appellant filed written objections (“Objections”) to the Chair’s
Preliminary Ruling and requested oral argument. On June 30,1997,  the Permittee filed a
document  entitled Opposition to Howard Fairman’s Most Recent Appeal for Party Status
(“Opposition Memorandum”).

An Act 250 Notice of Oral Argument was issued July 8, 1997. Oral argument before the
Board was held at 3:00 p.m., July 23, 1997, in Montpelier, Vermont at the National Life Records
Center Building, Room R-2B. Those participating were the Appellant, pro se, and the Permittee,
represented by Mr. Callahan. The Appellant submitted written comments (“Appellant’s
Argument”) to the Board at the time of oral argument.



Springfield Hospital
Land Use Pennit  #2SO776-2-EB
Memorandum of Decision
Page 3

The Board deliberated on July 23 and August 13,1997. This matter is now ready for
decision.

II.

1.

3.

III.

A.

VI

issuEs

Whether the Appellant meets the requirements for party status under EBR 14(B)( 1) or
14(B)(2);  and

Whether a Stay should be granted as requested by the Appellant.

USSION

STANDING AND PARTY STATUS UNDER 14(B)

A person denied party status may appeal the denial to the Board. Such a person is_ _
aggrieved by the denial and is deemed to be a party for the purpose of deciding party status only.
Re: Spring Brook Farm Foundanon. Inc., #2S0985-EB,  Memorandum of Decision (July 18.
1995). Parry status decisions by district commissions may be challenged by appeal or cross-
appeal. Re: Grout  and WaI*Mart  Stores., #6F0471-EB,  Memorandum of
Decision (April 15,1994). The Board considers appeals from the denial of party status de novo.

. . eak ShiResort., #lRO265-12-EB  (March 2,1995);  Re: St. Al- Group and
Wal*Mart Sto&, w The Board has the authority to dismiss a proceeding based on its
own denial of party status. Re Chittenden Recvclinp  Services, 162 Vt. 84 (1994).

The Appellant was denied party status in the Permit proceeding before the Commission.
He appealed the Commission’s ruling to the Board. Pursuant to EBR 16(B), the Chair also ruled
that the Appellant had not demonstrated that he qualified for party status under either EBR
14(B)(  1) or 14(B)(2) and therefore ordered that this appeal be dismissed. The Appellant timely
sought Board review of the Chair’s determination. In reviewing this matter de nova,  the Board
must first consider the relevant law.

Title 10 V.S.A. 9 6085(c)(l) states in pertinent part: “Parties shall be those who have
received notice, adjoining property owners who have requested a hearing, and such other persons
as the board may allow by rule.” In turn, EBR 14(B) states:

Parties by permission. The Board or a district commission may allow as parties to a
proceeding individuals or groups, including adjoining property owners, not otherwise
accorded party status by statute under petition if it finds that the petitioner has adequately
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demonstrated:

(1) That a proposed development or subdivision may affect the petitioner’s
interest under any of the provisions of section 6086(a) or

(2) That the petitioner’s participation will materially assist the board or
commission by providing testimony, cross-examining witnesses, or offering
argument or other evidence relevant to the provisions of section 6086(a).

The Appellant argues that: (1) he has an interest which may be affected by the outcome
of this proceeding and (2), in the alternative, he is able to supply the Board with technical
information and analysis that will enable to the Board to evaluate the Project for its impacts
under Criteria 5 and 8.

1.
. .

ParV status as -son wnh an mteres t t&may  be affected

a. Criterion 5 (Traffic)

As noted previously, the Appellant is a resident of the Town of Springfield. He lives at
25 Coolidge Road, a property in the neighborhood of Springfield Hospital, but not immediately
adjoining the Project. The Appellant asserts that he has a property interest in the home in which
he resides, but was unable to describe this to the Board.

The Project involves the improvement of the intersection of Ridgewood Road and Park
Street. Springfield Hospital is located on Ridgewood Road. The public accesses Ridgewood
Road from Park Street. The reconstructed intersection will replace the existing single exit with
new dual exits from Ridgewood.Road.  The two access points will be separated by an island.
The Commission found that the reconstruction of the intersection would improve traflic  safety

, and would not create an unsafe condition or unreasonable congestion at the intersection.
Decision at 4.

I Park Street connects with Main Street, Springfield. Park Street passes through a
residential neighborhood in the area of the hospital. In addition to serving the public coming to

,
I
and from the hospital, Park Street has become a thoroughfare for traffic bypassing downtown

iI
congestion.

ii

Immediately across from Ridgewood Road and to the north of Park Street is Harlow
Street.

(
Coolidge Road is to the north of Park Street and east of Harlow Street by approximately

125 feet. The Appellant does not usually access Park Street from Harlow Road, but rather enters
i Park either from Coolidge Road or from Clement Road, which is approximately 350 feet to the
i
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west of the Ridgewood Road. However, even if the Appellant were to use Harlow Road as his
access poiet  to Park Street, the Appellant has not explained how his interest may be affected by
the ProjeCe

[21 Criterion  $10 V.S.A. 0 6085(a)(5), requires the Board or Commission to find that a
subdivision or development will not cause unreasonable congestion or unsafe conditions with
respect to the use of the highways and other means of transportation existing or proposed.
FundamceZrl  to consideration of the Appellant’s request for party status under Criterion 5 is the
amount of traffic which the Project will generate. WSDring  Fw
w at 8. The Commission found that the total number of trips generated by hospital @a&c
would not change as a result of the Project. Decision at 4, Finding 7. The Appellant concedes
this point. Therefore, the present case is unlike the situation in Re: Pamfret
#3RO403-EB,  Findings of Fact, Conclusions of Law and Order at 2 (Aug. 23, 1983),  a &ecision
cited by the Appellant. There, the Board granted the petitioners party status under EBR 14(B),
not just became  they resided 550 feet from a project site, but because the proposed subdivision
would genamte  increased traffic that might affect the petitioner’s interests.

Neveztheless,  the Appellant argues that the Project will not d trafGc safety at the
intersection of Ridgewood Road and Park Street. Indeed. he suggests that the improvement of
this intersection will “confuse” drivers using Park Street as a thoroughfare, thereby making the
intersections at Coolidge and Clement Roads more dangerous. The Appellant argues that his role
in bringing this appeal is to advocate “for ensuring that the development will mitigate traffic
congestion and augment public safety in ws] interest and those of Fis] neighbors as well as
passersby and visitors.” Supplemental Filing at 2, March 25, 1997.

I31 The Appellant’s goals are laudable, but the Board is not empowered to make the
Permittee single-handedly resolve traffic flow and design problems that are not of its making.
The question that the Board must consider is whether the Project itself may adversely affect the
interest of the Appellant. The Board is unable to conclude that it may.

I41 The Appellant asserts that he seeks party status as “a concerned citizen” advocating for
himself, his neighbors, and even “passersby.” Notice of Appeal at 1 (Feb. 20, 1997). However,
the Appellant has not articulated how his interest is distinguishable from those of the general
public in desiig safe roads and neighborhoods. The Appellant’s property does not adjoin the
Project. While his home is located on a side street accessing Park Street not far from  the Project,
the Appellant has not alleged facts explaining specifically how his interest in that property or any
other cognizable interest may be adversely affected by the Project itself.

The grant of party status under EBR 14(B)( 1) is a discretionary act on the part of the
Board. Unless a petitioner can demonstrate a meaningful nexus between the project at issue and

I/,
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an assald injury to a specific interest,  the Board need not grant party status. See. e.g_ Br;;
mHollow. #KO422-5-EB,  Memorandum of Decision at 6-7 (March 19, 1991) (neighbors
denied m status before commission under criterion 5 were also denied party status before the
Board where filings provided little specificity concerning how their individual interests might be
affected).

For the foregoing reasons, the Board concludes that the Appellant has not made the
requisite showing that he should be granted party status with respect to Criterion 5 under EBR
14(B)(I).

b. Criterion 8 (Aesthetics, Historic Sites)

Criterion 8, 10 V.S.A. 0 6086(a)(8), requires the Board or Commission find that a
subdivision or development will not have an undue adverse effect on the scenic or natural beauty
of the area, aesthetics, historic sites or rare and irmplaceable  natural areas.

The Appellant asserts that the neighborhood comprising Coolidge, Harlow and Clement
Roads is an historic “intact early 20th century residential development for workers built by the
Fellows Gear Shaper Company.” He argues that the Project has already had an adverse impact on
the historic neighborhood, and refers the Board to the removal of a single-family home and trees
by the Permittee which was the subject of Jurisdictional Opinion 2-101. Supplemental Filing at
4, March 25,1997.

IS1 The Commission found that the Project site is not on the Vermont Register of Historic
Places. Decision at 5, Finding 4. Even if the Board were to conclude that the neighborhood in
which the Appellant resides is of historic significance, the Appellant has not demonstrated how
the Project may affect the Appellant’s interest. Moreover, within the scope of this appeal, the
Board may not reconsider the merits of Jurisdictional Opinion 2- 101 and any enforcement action
that may have arisen as a result of the assertion of jurisdiction. Rather, the issue before the
Board is whether the Appellant has demonstrated that the proposed development may affect the
petitioner’s interest under criterion 8. The Board concludes that he has not.

There is no evidence that the Appellant can see the Project from his residence. &, Re:
Walker Construction, #5 WO8 16-l -EB, Findings of Fact, Conclusions of Law, and Order at 2
[Jan. 14,1987).  Nor is there any other evidence that suggests how the Appellant’s specific
interests may be affected by the Project under criterion 8. Indeed, as the Appellant stated in his
Supplemental Filing at 2, the purpose of his request for party status is to “come forward as a
concerned citizen to sound the tocsin for a locality preserving natural, historic, architectural, and
social heritages that are unlike the quintessential Vermont village, but are as quintessentially
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Vermont.” While the Board recognizes the importance of preserving Vermont’s old industrial
neighborhoods, the Appellant has not demonstrated to the Board how his specific interests may
be affected by the Project under criterion 8.

For the foregoing reasons, the Board concludes that the Appellant has not made the
requisite showing that he should be granted party status with respect to Criterion 8 under EBR
14(B)(l).

2.
. .

asam

The Appellant also petitioned the Board for party status as a materially assisting party.
Like the Commission, the Chair concluded that the Appellant did not qualify for party status
under EBR 14(B)(2).

Under EBR 14(B)(2), a person may be entitled to party status by permission if that
person’s participation will materially assist the Board by providing testimony or other evidence,
cross-examination of witnesses, or argument relevant to the Act 250 criteria under consideration.
However, party status under EBR 14(B)(2) is sparingly granted. usually to a person with specific
expertise who can assist the District Commission or Board in addressing “a particularly complex,
novel, or unfamiliar project.” a, Land Use Permit
#2SO985-EB,  Memorandum of Decision at 3 (Oct. 3,1995).

t61 On its face, the Project at issue is not a particularly complex or novel case. The Board
regularly evaluates projects for their traffic impacts. See. e&, &: Swain Development  Carp .*
#3WO445-2-EB,  Findings of Fact, Conclusions of Law, and Order (Aug. 10,199O);  &z

. .bury Su Village , #5WlO68-EB,  Findings of Fact, Conclusions of Law, and Order
(July 19,199l); and Re: J&S a, #2W-0434-8-EB,  Findings of Fact, Conclusions of
Law, and Order (Revised) (Sept. 22,1993).  More importantly, however, the Appellant has not
demonstrated that he has particular expertise that would assist the Board in the review of this
Project. Indeed, while the Appellant has offered to summarize and analyze traffic data and
cross-examine the Permittee’s  consultant regarding the design of the intersection, he has not
convinced the Board that its review under criterion 5 would be materially assisted by his
participation. Therefore, while it is possible that a lay person could have special expertise
concerning the traffic conditions in his neighborhood that could help the Board assess the
impacts of a given project, the Board cannot  conclude in this case that the Appellant has made a
sufficient showing to support the grant of party status pursuant to EBR 14(B)(2). The same may
be said with respect to the assistance that the Appellant has offered with respect to criterion 8.

I
‘i
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For the foregoing reasons, the Board denies the Appellant party status under EBR
14(B)(2).

[71 Finally, the Appellant has suggested that the Board, if it should deny him party status,
could call him as its own witness. He cites Re: CB, #2S0699-EB,  Memorandum of
Decision on Party Status at 1 (Feb. 24, 1987). Appellant’s Argument at 4. The Appellant fails to
understand that the Board’s decision to deny him party status means that he lacks the requisite
standing to support this appeal. Because no other person has timely appealed the Commission’s
decision, the Board’s determination that the Appellant lacks standing requires dismissal of this
appeal. Therefore, the Appellant’s offer to be called as the Board’s witness cannot be acted upon
as the Board lacks the requisite jurisdiction to continue review of the Project. This case is not
like w, where the appeal was brought by municipal officials and the petitioner
denied party status was allowed to be called as a Board witness. 16; Re: Za&uy’s  Pizza,
#2S0699-EB,  Dismissal Order (Nov. 22, 1987).

C. STAY REQUEST

PI The Appellant requested a stay of the Permit pending a decision in this appeal. The Chair
concluded that the Appellant’s Stay Request should be denied. The Appellant failed to address
in his pleadings the standards set forth in EBR 42 for the grant of a stay. He has not provided the
Board with additional information to support his Stay Request. However, because the Board has
determined that the Appellant lacks the requisite standing to support this appeal, his request is
denied as a matter of law.
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IV. ORDER

The Appellant does not have party status to pursue this appeal under EBR 14(B)( 1) and
EBR 14(B)(2).  Accordingly, this appeal is hereb dismissed with prejudice.

z
d

x
Dated at Montpelier, Vermont, this ’ day of August, 1997.

ENVIRONMENTAL BOARD

Arthur Gibb
Sam Lloyd
Rebecca M. Nawrath
Robert Page, M.D.

Bob Opel, Dissenting in part and concurring in part.

I respectfully dissent. The Permittee characterizes the Project as a relatively straightforward
intersection improvement. I fail to see that the participation of one interested party would change
that. Mr. Fairman resides in the immediate area and uses the intersection and its approaches.
The intersection is about to change. possibly for the worse. The nature and extent of the change
will remain unclear until evidence can be elicited at a hearing. Mr. Fairman  states that he has a
legal interest in the property in which he resides. I conclude, therefore, that he has an interest
and that it may be adversely affected by the development. Accordingly, I would grant Mr.
Fairman  party status with respect to Criterion 5 (traffic) under EBR 14(B)(l). Otherwise, I join
in the decision of the majority.

Marcy Harding and William Martinez, recused.


