
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Department of State Buildings FINDINGS OF FACT, CONCLU-
Samuel E. Johnson, Assistant SIONS OF LAW AND ORDER
Attorney General Land Use Permit Application

Office of Attorney General #2S0609-EB
Pavilion Office Building
Montpelier, VT 05602

This decision pertains to an appeal filed with the .

Environmental Board ("the Board") by the Department of State
Buildings ("the Department") on April 19, 1985, from the March
20, 1985 decision of the District #2 Environmental Commission
("the Commission"). That decision authorized the Department to
construct approximately 12,100 feet of gravity sewer in order to
connect the Windsor Correctional Center to the Town of Windsor
sewage collection and treatment system.

A public hearing was convened in this matter on May 15,
1985, in Montpelier, Vermont. The following participated as
parties at the hearing:

The Applicant/Appellant by Samuel Johnson, Esq.;
The Town of Windsor by Harold Sanders, Town Manager;
The Agency of Environmental Conservation ("AEC") by Steven

Sease, Esq.;
The Office of Policy Research and Coordination by Bernard

Johnson.
William Lowery.

The hearing was recessed on May 15, pending the filing of
proposed condition language by the Department, the submission of
a list of Commission exhibits to be considered by the Board/l/,
a review of the record and deliberation by the Board. On
May 29, the Board determined the record complete and adjourned
the hearing. This matter is now ready for decision. The
following findings of fact and conclusions of law are based upon
the record developed at the hearing.

I. ISSUES IN THE APPEAL

The Department's objections are limited to the following
two conditions included in Land Use Permit #280609 as issued by
'the Commission:

12. Any future connections to the sewer line,
other than existing single family homes,
shall require an amendment to this permit.

/l/The parties stipulated to the Board's admission into the
record of this appeal certain exhibits submitted for the
Commission's record.
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15. All construction on this project must be
completed by November 15, 1985.

Apparently based upon a review of the project under
Criterion 9(A) - Impact of Growth, the Commission imposed
Condition #12. The Department objected because it did not
believe the Commission had a factual basis in its record to ’
impose this condition. Further, the condition is an impediment
to the Department's transfer of the line to the Town of Windsor
upon completion.

Condition #15 was apparently based upon a statement entered
on the Department's application indicating an expected
construction completion date of November, 1985. The Department
is now unable to meet this deadline and wishes an extension
to October 1, 1986.

II. FINDINGS OF FACT

1.

2.

3.

,
On June 14, 1984, the Department filed a land use permit
application pursuant to 10 V.S.A., Chapter 151 (Act 250)
with the Commission seeking authorization to install
approximately 12,100 linear feet of sewer line, connecting
the Windsor Correctional Center to the Windsor municipal
sewage treatment system. The initial 1,700' of the line
would run within the right-of-way of the existing prison
access road. The remaining 10,400' would run within the
right-of-way of the County Road (T.H. #3).

At the time of application, the Department expected to
complete the project by November, 1985. However, because
of various delays, construction will start during the 1985
construction season, will be suspended during the winter
and will continue in 1986. The Department now expects to
finish the project on or before October 1, 1986. The
winter closing and spring opening dates will depend upon
weather conditions.

The line will consist of 8" gravity sewer with manholes
each 300'. No new pump station will be required. The line
will start at an existing manhole located on the prison
premises and will terminate at an existing manhole across
from the Mt. Ascutney Hospital driveway. The Department
expects to convey the line to the Town upon completion./2/

/2/The Town apparently will not accept the line if there
are restrictions as to its use. This impediment is one reason
for the Department's appeal of Condition #12.
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4.

5.

6.

7.

8.

Waste from the correctional facility will be conveyed from
the hospital manhole, via an existing collection system to
the Windsor sewage treatment plant ("STP").

The STPcurrently treats an average of 572,000 gallons per day
("GPD") and has a reserve capacity of 728,000 GPD.
correctional center The
discharge approximately 10,000 GPD.

, at its current operating level, will
.

The Only development adjacent to the County Road between
the CorrectioIMl Center and the hospital  is residential  in
nature, consisting of 38 single-family homes.
reguire that these homes connect to the new Sewer lineThe Town may
after it has been accepted by the Town

Additional waste
discharg+ to the S’l’P by e x i s t i n g  home;  can be easily
aecam6daied  within the plant’s reserve capacity: assuming
all homes have four bedrooms, and asauminy 150 GP* is

generated by each bedroom (see Appendix 7-A of the
Department  of Water Resources Environmental Protection
Rules), tot-1 flows from existing homes should not exceed
22,800 GPD.

There are significant natural limitations on future
development of the County Road corridor. Slopes on both
sides of the road are rolling to steep and soils in this
area are characterized by relatively shallow depth to
bedrock, making construction difficult. The amount Of
usable land for new construction is limited because Hubbard
Brook parall.els  the County Road and would have to be
crossed to open new land to development.

In addi,tion  to natural limitations, land ownership patterns

sugg+ that little new development is likely In the County
Road'area. The portion of the County Road east of I-91 1s
already substantially developed and little open land
remains available for future development.

The State of

Vermont owns nearly all of the lands lying South of tyhe
County Road between the prison access

road and I-91;

State does not intend to allow development of this
tract.

Qnly' approximately ten acres of land,
directly adJoining

.
:he County Road, remain available for development along the
sewer line route.

.

Future growth (especially commercial development),is  likely
to be focused in the Village area where#more publicThere will
facilities and services are already,available. necessary to
be only a negligible impact on public servrces
support the minimal amount of growth which could occur
along the County Road corridor in response to the
availability of a municipal sewer line.

The Town does not

expect any significant impact on such services as schools,
fire, police, road maintenance, sewage disposal or water.
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We, therefore, find that because of natural conditions in
the area, ownership patterns,
future development,

and the likely course of
the Department's sewer line will not

cause additional growth beyond that which would be
experienced by the Town if the sewer line was not
installed. We further find that, even should additional
development result, the increased cost to the Town of l

providing municipal services will be minimal and will not
impose an undue burden upon the Town or the region.

CONCLUSIONS OF LAW

A. Condition #15 - Construction Completion Date

Because the Department has been unable to commence the
project as originally scheduled,
construction by November 1,

it is now unable to complete

Therefore,
1985, as stated in its application.

we conclude that an extension of the construction
completion date to October 1, 1986, is reasonable. This
extension remains subject to existing (unappealed) conditions
pertaining to summer- and winter-time erosion control measures.
See Conditions #5 through #11./3/

B. Condition #12 - Future Connections

We have found that the Department's sewer line is not
likely to cause or result in increased residential or commercial
growth along the County Road corridor. This finding is based
upon natural limitations to growth together with existing
ownership and development patterns in this area of Windsor.
These limitations in combination lead us to conclude that the
project will not cause growth beyond that which will occur
within Windsor irrespective of the sewer line. We also conclude
that, because the line will not induce new development in the
area, the project will not have any significant impact on
existing municipal services.

Criterion 9(A) of 10 V.S.A. $ 6086(a) requires us to
evaluate both "the total growth and rate of growth otherwise
expected for the town" as well as the growth which would occur
if the sewer line is constructed.
scenarios,

In comparing these two
we are asked to determine whether the project would

/3/We note that construction completion dates are routinely
extended by district commissions for good cause, by way of the
minor permit amendment process. In this regard, the relief
requested by the Department should, under normal circumstances,
be requested of the commission through Board Rule 31(a) or 34.
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have a "significant effect" on the Town's financial capacity to
accommodate growth under either scenario. Finally, we are
required to impose such conditions as are necessary to prevent
an undue burden on the Town in accommodating growth caused by
the development.

Applying Criterion 9(A) to the Department's project, we l

conclude that the sewer line will have no material impact on
either the rate or the volume of growth experienced by Windsor.
We further conclude that the line will have little, if any,
impact on Windsor's financial capacity to accommodate growth
expected in the Town. Finally, the line will not impose any
measurable burden on Town services necessary to support growth
expected in Windsor. Therefore, based upon this record, there
is no foundation for imposing a condition aimed at protecting
Windsor from the financial burdens of future growth. We will
strike Condition #12 from the permit.

Our conclusions in this case are limited to the factual
situation presented by the Department's project. We are
generally aware that infrastructures such as sewer lines, water
lines, highways and utility lines can, in some instances,
influence both the amount and rate of growth that a town or
region experiences. This is because the availability of such a
crucial support service may remove a financial and natural
impediment to growth. A condition such as the one imposed by
the Commission may be a useful mechanism to assure that the
requirements of Criterion 9(A) are fulfilled. However, permit
conditions must have a reasonable foundation in the facts and
conclusions reached by a Commission or the Board based upon the
record in each case. See 3 V.S.A. S 809(g). The record before
us in this appeal does not support the retention of Condition
#12./4/

/4/ Board member Bruce dissents. He would require that the
Applicant or its successors obtain approval from the Commission
prior to any future connection to the sewer line, with the
exception of existing or future single family residences.
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IV. ORDER

Condition #12 of Land Use Permit #280609 is deleted.
Condition #15 is amended to provide for a construction'
completion date of October 1, 1986. Jurisdiction over this
matter is returned to the District #2 Environmental Commission.

r( .

Dated at Montpelier, Vermont this 3?day of June, 1985.

VERMONT ENVIRONMENTAL BOARD

Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Jan S. Eastman
Samuel Lloyd


