
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Okemo Mountain Inc.
Application #2S0351-7A-EB (Mid-Mountain Lodge)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated August 14, 1992, pertains to
appeals of a permit amendment issued for non-skiing season
use of the Mid-Mountain Lodge located on the Okemo Mountain
ski resort in Ludlow. As is explained below, the
Environmental Board concludes that closure of the Okemo
Mountain Road in connection with the New England Game Fair
is part of this application because the Lodge has been and
is planned to be used in connection with the Game Fair. The
Board also concludes that the proposal of Okemo Mountain,
Inc. (the App~licant)  to close the Road complies with those
portions of the Act 250 criteria on appeal provided that
various conditions are met as discussed below.

I. SUMMARY OF PROCEEDINGS AND STATEMENT OF JURISDICTION

On July 1, 1986, the District #2 Environmental
Commission issued Land Use Permit Amendment #2SO351-7
(Amendment-7), authorizing the Applicant "to construct a
350-seat mid-mountain restaurant to be used only during the
ski season with access from the ski slopes." Such a permit
was required because the proposed project constituted the
construction of improvements for commercial purposes on a
tract of ten acres or more. See 10 V.S.A. 55 6001(3),
6081(a).

Finding of Fact #5 supporting Amendment-7 states: "The
project will not be used except in the winter and access
will be from the ski slopes only." Finding of Fact #9K to
the amendment states: "The public investment adjacent to
this project is the State-owned Okemo Mountain Road."

, Amendment-7 was not appealed pursuant to 10 V.S.A.
§ 6089(a).

The restaurant was constructed and is known as the Mid-
Mountain Lodge. The project is part of a ski area located
on Okemo Mountain in Ludlow. Tkik ski'area adjoins the town
boundaries of Mount Holly.

On August 2, 1991, the District Commission issued Land
Use Permit Amendment #2S0351-7A (Amendment_7A), authorizing
the Applicant to use the Lodge for receptions, banquets, and
private and civic functions from mid-April through October
of each year (non-skiing season), and to create a temporary

74 car parking area. Such a permit amendment is required
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because the proposed non-skiing season use of the Lodge
constitutes a material change to a permitted project. @
Board Rules 2(A)(5), 34.

In the findings of fact supporting Amendment-7A, the
District Commission stated that use of the Lodge would occur
in connection with events such as a "Game Fair" which the
Applicant sponsors. Amendment-7A includes Conditions 7, 8,
and 10, which relate to closure of the Road in connection
with the permitted project.

On August 12, 1991, the Applicant filed a motion to
reconsider with the District Commission concerning
Conditions 7, 8, and 10.

On August 20, 1991, Mount Holly Concerned Citizens on
Public Issues (MHCCPI) filed an appeal and request for stay
of the permit with the Board. The appeal seeks to overturn
the denial of party status to the Appellants by the District
Commission with regard to 10 V.S.A. § 6086(a)(5) (traffic),
(9)(K) (impact on public facilities), and (10) (conformance
with local or regional plans). The appeal also seeks review
of the application's compliance with Criteria 5, 9(K), and
10 with respect to closure of the Road.

On August 28, 1991, the District Commission issued a
memorandum of decision denying the Applicant's August 28
reconsideration request.

On September 6, 1991, following submission of legal
memoranda by parties, the Board issued a memorandum of
:'decision concerning the MHCCPI appeal and request for a
:, stay. That decision is incorporated by reference. In it,
'the Board denied the request for a stay and for party Status
and appeal on Criterion 10, granted party status to MHCCPI
on Criteria 5 and 9(K), and determined to hear an appeal
relating to the impacts of Road_,closure under Criteria 5 and
9(K).

On September 20, 1991, adjoiner John Lysobey filed an
appeal with the Board. The appeal challenges the District
Commission's decision with respect to Criteria 5, 7 (impact
on municipal services), and 9(K). The appeal also raised
other issues.

On September 23, 1991, Environmental Board Assistant
Executive Officer Aaron Adler convened a prehearing
conference in Ludlow.
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On September 27, 1991, the Applicant filed an appeal
with regard to Criteria 5 and 9(K), Mr. Lysobey's party
status on Criterion 9(K), and Conditions 6, 7, 8, and 10 of
the permit. On that date, the Applicant also filed a
request to reconsider the Board's grant of party status to
MHCCPI.

On October 9, 1991, the Assistant Executive Officer
issued a prehearing conference report and order. During
October, November, and December, the parties filed memoranda
of law on various issues outlined in the prehearing report,
including the Applicant's motion to reconsider. The Board
deliberated on December 4 on those issues.

On January 9, 1992, the Board issued a memorandum of
decision on the issues which had been briefed during fall
1991. That decision is incorporated by reference. In it,
the Board concluded that it did not have authority to
adjudicate various constitutional claims raised by the
parties; denied the appeal made by the Applicant regarding
Mr. Lysobey's party status; declined to reconsider its
decision regarding MHCCPI's party status; denied requests by
Mr. Lysobey and MHCCPI to raise issues relating to permit
revocation; denied MHCCPI's request to re-open Amendment-7,
but stated that it would consider the year-round impacts of
Lodge use in evaluating Amendment-?A;  and denied a request
by Mr. Lysobey to invoke its subpoena power.

During March and April, 1992, parties filed prefiled
testimony, rebuttal testimony, and written evidentiary
objections. In addition, after a request by MHCCPI and
submittals by the parties, on April 2, 1992, Acting Chair
Charles F. Storrow sent a request to the State of Vermont
Agency of Natural Resources (ANR), asking that two of its
employees testify in this matter.

The Board convened hearing; in Ludlow on April 22 and
May 6, 1992, with the following parties participating:

The Applicant by Lawrence G. Slason, Esq.
ANR by Kurt Janson, Esq.
John Lysobey (adjoining landowner)
MHCCPI by Peter Berg

h
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During the hearing on April 22, the Applicant stated that it
wished to remove its appeal and that it was no longer asking
that Conditions #6, 7, 8, and 10 of Amendment-7A be
stricken.

After taking a site visit and hearing testimony, the
Board recessed the matter pending filing of proposed
findings of fact and conclusions of law, review of the
record, deliberation, and decision.

On May 27, the Applicant and Mr. Lysobey filed proposed
findings of fact and memoranda of law. On May 28, MHCCPI
did the same. During June, a dispute arose among the
parties concerning the allocation of costs for a transcript
which had been prepared of the hearings. A decision
concerning that dispute will be issued separately from this
decision.

The Board deliberated concerning this matter on June 15
and August 6, .1992. On August 6, following a review of the
evidence and arguments presented in the case, the Board
declared the record complete and adjourned the hearing.
This matter is now ready for decision. To the extent any'
proposed findings of fact and conclusions of law are
included below, they are granted; otherwise, they are
denied.

II. APPLICANT'S WITHDRAWAL

As stated above, the Applicant withdrew its appeal
during the course of the hearings. The Board concludes that
allowing withdrawal is not contrary to the values protected
by Act 250 and the Applicant's appeal is dismissed.

III. ISSUES

Based on the appeals filed.,by MHCCPI and Mr. Lysobey,
the criteria which have been appealed in this matter are
Criteria 5, 7, and 9(K). The notices of appeal filed with
respect to those criteria are vague. However, as stated in
the prehearing report, the issues involve closure of the
Okemo Mountain Road. Based on the evidence and arguments
submitted, the Board believes the issues are best stated as
follows:

the Rzad.
Whether this application includes the closure of
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b. Whether the closure of the Road, as proposed by
the Applicant, will materially jeopardize or interfere with
the public's use or enjoyment of the Road. See 10 V.S.A.
§ ~6086(a) (9) (K).

C . Whether Road closure, as proposed, will cause
unsafe conditions or unreasonable congestion with respect to
the Road. See 10 V.S.A. 5 6086(a)(5).

d. Whether, during Road closure as proposed, an
unreasonable burden will be created on the ability of local
governments to provide services because such closure will
allegedly impede access by emergency vehicles to homes up
the Mountain from the Game Fair location. See 10 V.S.A.
§ 6086(a)(7).

The issues expressed above do not encompass a complete
evaluation of the proposed project's compliance with any one
of the criteria appealed. The Board believes this narrow
focus is justified by the appeals and arguments of Mr.
Lysobey and MHCCPI, which are directed toward Road closure,

and by the Board's appellate role. In this regard, the
Board notes that an appeal was filed by the Applicant and
later withdrawn. Since the Applicant withdrew the appeal,

: its notice of appeal no longer affects the scope of the
proceeding. See Board Rule 40(D).

IV.

1.

':

2.

i-

FINDINGS OF FACT

On July 1, 1986, the District #2 Environmental
Commission issued Land Use Permit Amendment #2SO351-7
(Amendment-7), authorizing Okemo Mountain, Inc. (the
Applicant) "to construct a 350-seat mid-mountain
restaurant to be used only during the ski season with
access from the ski slopes." The Applicant constructed
the restaurant prior to the 1986-1987 ski season. The
restaurant is known as the-Mid-Mountain Lodge (the
Lodge). The Lodge contains a cafeteria and bathroom
facilities. The Lodge is also known as the
"Sugarhouse."

The Lodge is located on Okemo Mountain in Ludlow. It
is part of the Okemo Mountain ski resort owned and
operated by the Applicant. The Lodge itself is located
on an approximately 235-acre tract of land owned by the
Applicant (the Applicant's tract). The Applicant's
tract is on the lower part of the Mountain and extends
part-way up the Mountain to the tract's border with the
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3.

4.

5.

6.

7.

Okemo State Forest. That forest includes the top of
the Mountain. For its ski resort, the Applicant leases
an approximately ~675-acre portion of the Okemo State
Forest (the State Forest) from the owner, the State of
Vermont, Agency of Natural Resources, Department of
Forests, Parks, and Recreation (FPR). The entire state
forest consists of approximately 4,500 acres.

The Lodge is served by the Okemo Mountain Road (the
Road). The Road is one of only three paved state
forest highways in Vermont, all presently owned by FPR.
All three were laid out and constructed by the Civilian
Conservation Corps. All three allow motorists to drive
very close to a mountain summit. Of the three, the
Road is the only one for which drivers are not charged
a use fee.

The Road is approximately three miles in length from
its origin at the junction of Route 103 to its terminus
at approximately one-quarter mile from the summit of
the Mountain.

The lower portion of the Road is controlled by the Town
of Ludlow. The portion of the Road from the Okemo Ski
Area Base Lodge to the top of the Mountain is owned by
FPR.

The Road intersects with another road (the alternate
road) just prior to reaching the Base Lodge. This
intersection is well below the location of the Mid-
Mountain Lodge. The alternate road runs up the
Mountain, curving so that it runs roughly parallel to
the Okemo Mountain Road. The alternate road then
curves back to intersect with the Okemo Mountain Road
at a location well above the location of the Lodge.
The lower portion of the alternate road is paved and
the remainder of it is grayel. The width of the
alternate road varies from 20 to.24 feet. The
condition of the road is sufficient for passage of
normal passenger vehicles.

A portion of the alternate road is publicly owned.
John Lysobey owns a residence along this portion which
is his primary residence. The remainder of the alter-
nate road is under private ownership. The private
mmers  include various condominium associations and the
Applicant. The Applicant states that it has the right
to use all privately owned portions of this road.
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8.

9.

10.

11.

12.

'i 13.

14.

John Lysobey owns a second house on the Mountain. This
second house is located on the Okemo Mountain Road
above where that Road meets the alternate road
described in Finding 6, above. Mr. Lysobey has used
the alternate road to reach this second house.

The Okemo Mountain Road is closed during the ski season
and is used as a ski trail. The Road is generally open
to the public from mid-May through the end of October,
or for approximately 170 days.

The upper portion of the Road is located within the
State Forest. The lower portion of the Road passes
through property owned by the Applicant.

To get to the summit by using the Road, motorists can
drive to the end of the paved portion of the Road,
park, and walk the last quarter mile. The Road is the
only road within the State Forest Which allows
motorists to drive so close to the summit. Within the
State Forest, there are two other roads which a
motorist who wants to go the summit may take. On each
of these roads, the motorist would have to park two
miles or more from the summit and hike or bushwhack the
rest of the way.

There is a fire tower at the summit of the Mountain.
The fire tower is used as a public observation
platform. In recent years, FPR has invested public
money in maintaining the fire tower. FPR also has
invested public money in repaving the Road.

There are scenic vistas along the Road and scenic views
from the tower. Members of the public, including
members of Mount Holly Concerned Citizens on Public
Issues (MHCCPI), drive and hike up the Road to enjoy
these vistas and views. Hqndicapped and elderly
people, who cannot hike long distances, drive up the
Road in order to enjoy the vistas and views.

A traffic counter was placed on the Road between August
and October 1987. During that time, the counter
recorded that the number of vehicles using the Road
ranged from a rate of five to seven cars per day to a
high of 300 to 400 cars per day during the peak of fall
foliage. Vehicular use of the Road has likely
increased since that time.
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15. On August 2, 1991, the District Commission issued Land
Use Permit Amendment #2S0351-7A (Amendment-7A),
authorizing the Applicant to use the Lodge for
receptions, banquets, and private and civic functions
from mid-April through October of each year, and to
create a temporary 74 car parking area. Amendment-7A
is presently on appeal. Hereinafter, the term "non-
skiing season use" means the use of the Lodge from mid-
April through October.

16. In Amendment-7A,  the District Commission issued
Conditions #7, 8, and 10 concerning Road closure. In
summary, the conditions include requirements for
advance newspaper notice of Road closure, limits on the
number of weekends and the total number of days the
Road can be closed, and a requirement for the Applicant
to develop a plan to ensure access to the upper
residence of Mr. Lysobey. The Applicant submitted such
a plan (Exhibit 07) and parties stipulated during the
hearings to its admission before the Board.

17. The Applicant's proposal for non-skiing season use of
the Lodge does not include keeping the Lodge open on a
daily basis for the entire period. Instead, the
Applicant proposes only to open the Lodge for use in
connection with special events.

18. From August 30 through September 2, 1991, the Applicant
used the Lodge in connection with the New England Game
Fair. The Game Fair is an outdoor exposition which
provides a showcase of outdoor sports and exhibitions.
It is open to the general public. It includes sporting
activities and tournaments. In 1991, one such
tournament was a competitive gun shooting event.

19. The Applicants' estimates of projected attendance at
the 1991 Game Fair were 2,2,00 to 4,000 people per day.
The 1991 Game Fair ran for four days and therefore
projected attendance was 8,000 to 16,000 people. The
record does not contain actual attendance figures for
the 1991 Game Fair.

20. 1991 was the first year in which the Applicant held the
Game Fair. During the 1991 Game Fair, the Applicant
made~the Lodge available to the attendees for food
service and restroom use. No exhibitions were held in
the Lodge.
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21.

22.

23.

24.

25.

26.

27.

28.

29.

In 1991, the Applicant made no non-skiing season use of
the Lodge except in connection with the Game Fair.

There are parking areas next to and in the vicinity of
the Lodge. Some of the parking existed prior to the
issuance of Amendment-7A and a temporary 74-car parking
area was approved as part of that amendment and is part
of this application.

During the 1991 Game Fair, the Applicant used the
parking areas discussed in Finding 22, above, as part
of the Game Fair. That use included hospitality tents
and tents for exhibitors. Additional exhibits were
under awnings attached to the Lodge. If any exhibitors
needed electricity, the Applicant would supply it from
an electric line and transformer serving the Lodge.

The Applicant plans to hold the Game Fair again in
1992. It is scheduled to occur from August 22 through
August 30, 1992. As many as 30,000 people are
projected to attend the 1992 Game Fair.

During the 1992 Game Fair, the Applicant plans to use
the Lodge to provide restroom facilities and as a
cafeteria. Food will also be sold out-of-doors.

The Game Fair is held in the area of the Lodge. Tents
and exhibitions are placed on both sides of the Road.
At any one time during the Game Fair, significant
numbers of those in attendance may be walking on or
across the Road.

The Applicant maintains parking areas at the base of
the Mountain. Game Fair attendees park at those areas
and reach the Game Fair by walking or using a ski lift.
In 1991, the Applicant also, provided a shuttlebus
system to assist attendees to reach the location of the
Game Fair exhibits and tents.

The Applicant charged a six-dollar fee for entry into
the Game Fair in 1991 and will charge the same fee in
1992.

With FPR's approval, the Applicant closed the Road
during the 1991 Game Fair and will close the Road
during the 1992 Game Fair. The closed portion of the
Road is within five miles of the Lodge.
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30.

31.

32.

: 33.

34.

35.

The reason for Road closure during the Game Fair is to
protect the attendees from unsafe conditions with
respect to use of the Road. In the area of the Lodge,
the Road is steep. It would be unsafe to allow
vehicles to drive through such a steep area while
thousands of attendees are present for the Game Fair.
The presence of those attendees also would create
congested conditions for any motorists trying to drive
through the Game Fair area on the way up to the summit
of the Mountain.

When the Applicant closes the Road during the Game
Fair, members of the public cannot use the Road to get
to the summit of the Mountain and use its scenic vistas
and views unless they pay the fee assessed for entry
into the Game Fair.. Even if they do pay this fee, they
cannot drive up the Road but rather must hike.

The Applicant is willing to agree that whenever it uses
the Lodge during the non-skiing season it will not
close the Road to the general public on more than 15
days, of which no more than 10 of those days will be
consecutive for the hosting of the Game Fair. Of these
15 days, the Applicant is willing to limit Road closure
to only one of the following holiday weekends:
Memorial Day, July 4th, Labor Day, and Columbus Day.
The Applicant states that it may decide not to use the
Lodge in connection with the Game Fair if the Board
imposes conditions on Road closure which are more
restrictive than those to which it is willing to agree.

The Applicant plans not to allow any vehicles to park
on the Road during times when it is closed. The
Applicant plans to clear the Road of pedestrians when
necessary to allow passage of emergency vehicles.

Aside from the Game Fair, t;,he only other time the
Applicant has made or will make non-skiing season use
of the Lodge during 1992 is for a private wedding
reception scheduled for June 27.

The Applicant and FPR signed a cooperative agreement
dated May 28, 1991 (the Agreement) concerning the
Applicant's wish "to utilize a portion of the Okemo
Mountain, to provide vehicular access to its facility
known as the 'Sugarhouse', during those times of the
year when the road is not being used as a ski trail . .
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36. In the Agreement, FPR agreed to allow the Applicant to
use the Road for vehicular access to the Lodge "during
those times of the year when the road is not being used
as a ski trail, for the purpose of conducting public
functions at this facility."

37. In the Agreement, Okemo agreed:

a. To assume responsibility for "all routine
maintenance of that portion of the Okemo Mountain
Road, from the point beginning with the end of
Town Highway #2 to the entrance to the
Sugarhouse."

b. To construct concrete "apron(s) at the entrance
point(s) to the Suqarhouse .I’

C . To repair any and all damage done to the road
"directly attributed to the operation, use and
vehicular access to the Sugarhouse."

d. To "[r]econdition the surface of that section of
the road covered in this agreement, to a level
equal to or better than the remainder of the
surface, if a higher level of deterioration is
experienced."

e. To "[albide by a 25,000 pound, per vehicle, road
weight limit."

! v. CONCLUSIONS OF LAW

;i
/: A. Road Closure as Part of Anplication

/ The Applicant contends that Road closure is not part of
i this application. The Board concludes that Road closure &
:I part of this application becaus? the closed portion is land
;i involved with the use of the Lodge in'connection with the
Game Fair.

In relevant part, lo V.S.A. § 6001(3) provides that
development subject to Act 250 includes:

[T]he construction of improvements on a tract or
tracts of land, owned or controlled by a person,
involving more than 10 acres of land within a
radius of five miles of any point on any involved
land, for commercial or industrial purposes.
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Board Rule 2(F) defines "involved land." Rule 2(F)(2)
provides that involved land includes:

Those portions of any tract or tracts of land
within a radius of five miles owned or controlled
by the same person or persons, which is incident
to the use of the project . . . .

FPR allows the Applicant some control over the Road.
This control is sufficient to allow the Applicant to close
the Road. The Applicant has closed and plans to close the
Road in connection with the Game Fair. The Applicant has
also used and plans to use the Lodge in connection with the
Game Fair. In fact, except for one small private wedding,
the Game Fair is the only actual planned non-skiing season
use of the Lodge. Accordingly, Road closure is incident to
the use of the Lodge in connection with the Game Fair, and
therefore the closed portion of the Road is involved land
that is part of the development before the Board. Thus,
conditions may be issued to mitigate the impacts of Road
closure.

The Applicant makes two arguments to support its
contention that Road closure is not a part of this
application. First, it argues that it need not use the
Lodge in connection with the Game Fair and that it may
decide snot to do so if the Board imposes too many
restrictions on Road closure. The question, however, is not
what the Applicant needs to do but what it in fact Dlans to
do. cf. In re Aoencv of Administration, 141 Vt. 68, 82
(Board has jurisdiction where plan is sufficiently definite
that it can be called ready to commence). The Applicant
presently plans, in connection with the Game Fair, to both
close the Road and use the Lodge. Should the Applicant
change its plans, the validity of the amendment authorizing
non-skiing season use of the Lodge will be in doubt.

Second, the Applicant also“argues that Lodge use is not
a "cause-in-fact" of Road closure. This argument is based
on the notion that, to be part of this application, Road
closure must be an impact of Lodge use. However, it is not
necessary that Road closure be such an impact; it is Only
necessary that it be involved land.
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B. Criterion 9(K): Public Investments and Facilities

In relevant part, 10 V.S.A. § 6086(a)(9)(K) prohibits
the Board from issuing a permit if it concludes that a
development will materially jeopardize or interfere with the
public's use and enjoyment of a public facility, service, or
land.

The Road, the State Forest, and the fire tower on top
of the Mountain are public facilities or lands under
Criterion 9(K).

The public use and enjoyment of these facilities is
primarily recreational in nature. Specifically, the public
uses the Road to reach the top of the Mountain and therefore
to enjoy that portion of the State Forest and the scenic
vistas and views found there. The presence of the Road
allows members of the public, such as the handicapped and
elderly, to reach the summit who otherwise might not be able
to do so. This gives these public facilities have a special
quality: the Road is one of only three roads in Vermont
which provide vehicular access to a summit and it is the
only one of these roads for which no use fee is charged.

Closure of the Road will interfere with this public use
and enjoyment during the period of closure by preventing
motorists from reaching, using, and enjoying the summit
area. Additional interference will be caused to hikers who
wish to use the Road because they will not be able to do SO

without paying a fee.

However, Criterion 9(K) does not prohibit all
interference that a development may cause with respect to
use of a public facility or land. It only prohibits
material interference.

The interference with hikey.s will not be material. The
Applicants propose only to close the Road for up to 15 days
out of 170 available during the summer for hiking up the
Road; hikers can use the Road during the Game Fair if they
pay the entry fee; and other trails exist to the summit area
for hikers who do not wish to pay the fee.

The interference to motorists will be material in
several respects:
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First, the interference can occur because of events
which are not open to the general public. The Applicant's
proposal allows for Road closure not only for the Game Fair
but also for private events such as weddings. Unlike the
Game Fair, motorists confronted by Road closure during such
events will not even be able to pay a fee and hike up the
Road. In short, a public state forest road will be closed
for a completely private function. To mitigate this
interference, we will prohibit Road closure in connection
with Lodge use for events which are not open to the general
public, and will require the prior approval of FPR, the
public entity who owns the Road, for any Road closure
associated with use of the Lodge.

Second, the interference is random with no provision
for notice to the public. The Applicant's proposal does not
specify on which days each year the Road will be closed. We
believe that the inability of the public to predict closure
is likely to chill plans to use and enjoy the summit area by
rendering the fruition of those plans uncertain. This
aspect of the interference can be mitigated by requiring
public notice prior to closure. We will therefore condition
the permit to require, no later than 30 days prior to any
closing of the Road in connection with Lodge use, that the
Permittee post a sign at the base of the FPR portion of the
Road and publish notice in a daily newspaper of general
circulation in the Ludlow area. The sign and notice will at
a minimum state that the Road will be closed and specify the
dates on which the Road will be closed.

Third, the interference may occur during peak foliage
season, the time of heaviest vehicle use of the Road. The

,Applicant's  proposal allows for closure at any time during,.
the period from mid-April to the end of October. We will
therefore condition the permit to prohibit Road closure in
connection with Lodge use during the period running from
September 15 to October 31. .,

Finally, the interference may occur on weekends,
including holiday weekends. The Board believes it is self-
evident that weekend use of the summit area is higher than
weekday use and that holiday weekend use of that area is
higher than other weekend use. To mitigate this aspect of
the interference, we will condition the permit to prohibit
closure in association with Lodge use on all holiday
weekends. We will also prohibit Road closure in connection
with Lodge use on consecutive weekends and on more than one
weekend in any given month, except that once during any



A

Okemo Mountain, Inc.
Findinas of Fact. Conclusions of Law. and Order
Application #2S0351-7A-EB (Mid-Mountain Lodge)

,.given year between mid-April and the end of October, the
Applicant will be allowed to close the Road in connection
with Lodge use for two consecutive weekends which may occur
during the same month.

If the interference with public use and enjoyment is
mitigated and conditioned as discussed above, the proposed
project complies with Criterion V(K). The Board will
therefore amend the permit as needed to require such
conditions.

B . Criterion 5 (Traffic Safetv and Conqestionl

In this case, Road closure will not cause any safety or
congestion impacts. Rather, safety and congestion problems
are posed by the presence of large numbers of pedestrians on
the Road during the Game Fair. In the context of a state
forest highway, closure is a reasonable response to such
safety and congestion problems.

C. Criterion 7 (Local Governmental Services)

To allow access for emergency vehicles up the Mountain
when the Road is closed, the Applicants plan keep the Road
free of vehicles and to clear the Road of pedestrians.

: These measures do not call for keeping the Road free of non-
: vehicular obstructions such as tents. We will therefore
condition the permit to require that, in addition to the
measures proposed by the Applicant, the Road be kept clear

: of all obstructions. If the permit is so conditioned, Road
closure in connection with Lodge use will not create an

,! unreasonable burden on the ability of local governments to
/j provide emergency services.
i
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VI. ORDER

1. The Applicant's appeal is dismissed.

2. Land Use Permit Amendment #2S0351-7A-EB is hereby
issued. Jurisdiction over this matter is returned to the
District #2 Commission.

Dated at Montpelier, Vermont this 14th day of August,
1992.

ENVIRONMENTAL BOARD

Charles F. Storrow, Actinq Chair
Ferdinand Bongartz.
Darby Bradley
Rebecca J. Day
Terry Ehrich
Lixi Fortna
Arthur Gibb
Anthony Thompson
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