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MEMORANDUM OF DECISION

This decision addresses preliminary issues, including ripeness and party status,
in this appeal filed by Mount Holly Mountain Watch (“MHMW”) on a Master Plan
application and related land use permits.  The Master Plan includes a base lodge, retail
area, hotel, condominiums, train station, parking, water park, tennis center, golf course,
ski trails, and ski lifts located on 400 acres of land near Route 103 in Ludlow, Vermont
(“Master Plan Project”).  One of the permits authorizes the construction of Phase I of
the Jackson Gore development, including a condominium hotel and related parking,
water and sewer facilities, fifteen ski trails, three ski lifts, and snowmaking (“Jackson
Gore Phase I Project”), which is a component of the Master Plan, and the other permit
authorizes the development of an 11-lot subdivision known as Solitude Village
(“Solitude Village Project”), which is another component of the Master Plan.

I.  Procedural Summary 

On December 29, 2000, the District 2 Environmental Commission
("Commission") issued Findings of Fact and Conclusions of Law #2S0351-30 (2nd

Revision) and #2S0351-31 regarding the Master Plan Project and the Jackson Gore
Phase I Project (“Master Plan/Jackson Gore Phase I Project”), which was subsequently
corrected on January 5, 2001 (“Master Plan/Jackson Gore Phase I Decision”).  The
Commission also issued Land Use Permit #2S0351-31 ("Jackson Gore Phase I
Permit") on December 29, 2000, to Okemo Mountain, Inc.; Vermont Department of
Forests, Parks & Recreation and Green Mountain Railroad (collectively “Okemo”) for
the Jackson Gore Phase I Project.  MHMW filed a Motion to Alter on January 10, 2001. 
The Commission denied the Motion to Alter in a Memorandum of Decision issued on
January 12, 2001, and corrected its Memorandum of Decision on January 18, 2001. 

On January 24, 2001, the Commission issued Land Use Permit #2S0351-25R
(“Solitude Village Permit”), and supporting Findings of Fact, Conclusions of Law, and
Order #2S0351-25R (“Solitude Village Decision”) to Okemo Mountain, Inc.  The
Commission heard a portion of the Solitude Village Project proceedings and the Master
Plan/Jackson Gore Phase I Project proceedings together.

On February 8, 2001, MHMW filed an appeal from the Jackson Gore Phase I
Permit, the Master Plan/Jackson Gore Phase I Decision, the Solitude Village Decision
and the Solitude Village Permit with the Vermont Environmental Board ("Board"),
pursuant to 10 V.S.A. § 6089(a) and Environmental Board Rules ("EBR") 6 and 40.  In
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its appeal, MHMW alleges that the Commission erred in its conclusions concerning
party status and the projects' compliance with 10 V.S.A.  § 6086(a)(1), (1)(A), (1)(B),
(1)(E), (4), (5), (6), (8), (9)(A), (9)(H), (9)(K), (9)(L), and (10) (“Criteria 1, 1(A), 1(B),
1(E), 4, 5, 6, 8, 9(A), 9(H), 9(K), 9(L), and 10"). 

On February 21, 2001, Okemo filed two cross-appeals, alleging that the
Commission erred in its grant of EBR 14(B) party status to MHMW in the Master
Plan/Jackson Gore Phase I Decision, on Criteria 1(A), 1(B), 1(E), 5, 6, 8, 9(A), 9(H),
9(K), 9(L), and 10; and in the Solitude Village Decision, on Criteria 1, 1(B), 1(E), 4, 5, 6,
9(A), 9(H), 9(K), 9(L), and 10.

On March 12, 2001, Board Chair Marcy Harding convened a Prehearing
Conference.  

On March 15, 2001, Chair Harding issued a Prehearing Conference Report and
Order (“PHCRO”), which identified and ordered the parties to brief preliminary issues of
party status and ripeness.

On March 16, 2001, Okemo filed a brief on the ripeness of the Master Plan
appeal.  MHMW did not file a reply brief.

On March 19, 2001, MHMW filed its Petition for Party Status.  Okemo filed a
brief in opposition to MHMW’s Petition for Party Status on March 22, 2001.

On March 22, 2001, John Lysobey filed a Motion to Extend Filing Date,
Objection to Time Requirements, and Memorandum Regarding the Need for Speed.

The Board deliberated on preliminary issues on March 28, 2001 and April 25,
2001.

II.  ISSUES

The preliminary issues in this appeal are identified in the PHCRO as follows: 

1. With respect to the Master Plan Project, whether the Commission made
affirmative findings of fact sufficient to support conclusions of law on
Criteria 1, 1(A), 1(B), 1(E), 4, 5, 6, 8, 9(A), 9(H), 9(K), 9(L) and 10, in the
Master Plan/Jackson Gore Phase I Decision, such that the appeal is ripe
on these issues.
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The question of the effect of the Board’s prior decision on MHMW’s party status is included in this
Preliminary Issue.

2.  Party Status of MHMW

a. With respect to the Master Plan #2S0351-30 (2  Revision)nd

application, whether MHMW should be granted EBR 14(B) party
status on Criteria 1, 1(A), 1(B), 1(E), 4, 5, 6, 8, 9(A), 9(H), 9(K),
9(L) and 10.1

b. With respect to the Jackson Gore Phase I #2S0351-31 Permit
application, whether MHMW should be granted EBR 14(B) party
status on Criteria 1, 1(A), 1(B), 1(E), 4, 5, 6, 8, 9(A), 9(H), 9(K),
9(L), and 10.  

c. With respect to the Solitude Village #2S0351-25R, Dash 25 Permit
application, whether MHMW should be granted EBR 14(B) party
status on Criteria 1, 1(B), 1(E), 4, 5, 6, 8, 9(A), 9(H) 9(K), 9(L), and
10. 

Since the PHCRO was issued, John Lysobey filed a Motion to Extend and an
Objection to Time Requirements.  This Memorandum of Decision addresses Mr.
Lysobey’s filings as well as the preliminary issues identified in the PHCRO.  

III.  DISCUSSION 

A. Ripeness of Master Plan Appeal

MHMW seeks to appeal the Master Plan portion of the Master Plan/Jackson
Gore Phase I Decision on Criteria 1 (air pollution), 1(A), 1(B), 1(E), 4, 5, 6, 8
(aesthetics), 9(A), 9(H), 9(K), 9(L) and 10.  Okemo argues that this part of MHMW’s
appeal is not ripe with respect to Criteria 1(B), 4, 5, 8 (aesthetics), 9(A), and
9(K)(highways and waste disposal facilities).  To determine whether a criterion is ripe
for appeal, the Board considers whether the Commission made an affirmative finding of
fact sufficient to support a conclusion of law.  Re: Killington, Ltd., #1R0835-EB,
Memorandum of Decision at 6-7 (Oct. 22, 1999).  

In Re: Killington, Ltd., the Board held that it cannot consider an "appeal of a
criterion . . . where the Commission was unable to render an affirmative finding under
that criterion."  Id. at 7.  An affirmative finding is a finding "sufficient to support a
conclusion of law.”  Id. at 1 n.1.  "In contrast, if a district commission is unable to reach
a conclusion regarding a particular criterion because the applicant has not provided
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The Board Rule governing master plan applications, EBR 21, has been amended since the Commission
issued the Master Plan/Jackson Gore Phase I Decision.  Under the new rule, a master plan decision may
be appealed on any conclusion of law, regardless of whether the conclusion covers an entire criterion.  The
new provisions also require that the district commission "state which findings of fact support conclusions of
law under the applicable criteria, and which findings of fact are preliminary in nature and thus do not
support a conclusion of law."  EBR 21(C)(eff. Jan. 1, 2001).   Since the new rule became effective on
January 18, 2001, after the Commission issued the Master Plan/Jackson Gore Phase I Decision on
December 29, 2000, the Board will not apply it here. 

sufficient information, then the findings of fact issued in connection with that criterion
can have no binding force and effect."  Id. at 6.

A prior order in this case made clear that the Board would only hear appeals
from Master Plan applications where the Commission has made a "conclusion of law
that the project satisfies the whole criteria or sub-criteria at issue."  Re: Okemo
Mountain, Inc., #2S0351-30-EB, Prehearing Conference Report and Order at 3 (May
11, 2000)(citing Re: Agency of Transportation/Shelburne Road , #4C1010-EB,
Prehearing Conference Report and Order (Mar. 30, 1998)).  Under this "whole criterion"
rule, a master plan appeal is ripe only when the Commission has made an affirmative
finding which supports a conclusion of law on the entire criterion or subcriterion in
question.   An exception to this rule exists where the parties agree to an appeal from2

affirmative findings of fact sufficient to support a conclusion of law on only part of a
criterion, provided that the Chair or the Board determines that there are affirmative
findings on the issue(s) on appeal.  See, Re: Stratton Corporation, #2W0519-10-EB,
Prehearing Conference Report and Order at 3 (Jun. 19, 2000)(allowing appeal of
certain portions of a criterion where the district commission made clear findings of fact
sufficient to support conclusions of law on those issues, and where parties agreed to
proceed on those issues).  This exception does not apply here, since Okemo argues
that much of MHMW’s appeal is not ripe. 

Of the criteria MHMW seeks to appeal in the Master Plan portion of the Master
Plan/Jackson Gore Phase I Decision, the Commission made affirmative findings of fact
sufficient to support conclusions of law on the whole criterion or subcriterion on Criteria
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See, Master Plan/Jackson Gore Phase I Decision, at 50-51 (“The Commission concludes that area
schools will have sufficient capacity and financial resources to accommodate the additional
students created directly and indirectly by the proposed Master Plan build-out assuming the basic
tenets of educational tax financing under Act 60 remain.  The Commission, therefore, concludes
positively under this criterion.”).

4

See, Master Plan/Jackson Gore Phase I Decision, at 92-93 (“The Commission, however, finds that
the project conforms to Criterion 9(H).”).

5

See, Master Plan/Jackson Gore Phase I Decision, at 95 (“The Commission finds the project, by
virtue of not being located in a rural growth area, conforms with this criterion.”)

6

The Commission also issued affirmative findings of fact supporting conclusions of law with respect
to all of Criterion 1(G), however, this criterion has not been appealed.

6,  9(H),  and 9(L).   These issues, therefore, are ripe for appeal.   The Commission did3 4  5        6

not make affirmative findings on Criteria 1(B), 4 and 5, so these criteria are not ripe for
appeal.  The Commission made affirmative findings on only portions of Criteria 1(air
pollution), 1(A), 1(E), 8 (aesthetics), 9(A), 9(K), and 10.  Under the “whole criterion” rule
set forth above, these criteria and subcriteria are not ripe for appeal.  Unlike Stratton,
supra, the parties have not agreed to proceed with an appeal of any decision on only
part of any criteria or subcriteria.

This does not mean that the Commission's decision on the Master Plan
application may never be appealed with respect to Criteria 1 (air pollution), 1(A), 1(B),
1(E), 4, 5, 8 (aesthetics), 9(A), 9(K) and 10.  Rather, it means that the Commission has
not issued a complete, final decision on these criteria in the context of the Master Plan
application.  The parties may appeal the Commission's decisions on these criteria after
the Commission issues a final decision on the Master Plan application.
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B.  Party Status of MHMW

Okemo challenges MHMW’s request for party status with respect to the Master
Plan/Jackson Gore Phase I Decision and the Jackson Gore Phase I Permit, on Criteria
1(A), 1(B), 1(E), 5, 6, 8 (aesthetics), 9(A), 9(H), 9(K), 9(L) and 10.  Okemo also
challenges MHMW’s party status with respect to the Solitude Village Permit, on Criteria
1 (air pollution), 1(B), 1(E), 4, 5, 6, 9(A), 9(H), 9(K), 9(L) and 10.  If the Board denies
party status on a criterion, the appeal or cross-appeal is dismissed as to that criterion. 
Id.  Conversely, if the Board grants party status, it  “will proceed with substantive review
on any criteria concerning which it determines that the appellant qualifies for party
status.”  Re:  Gary Savoie d/b/a WLPL and Eleanor Bemis, #2W0991-EB, Findings of
Fact, Conclusions of Law, and Order at 7 (Oct. 11, 1995).

EBR 40(A) provides that "any party aggrieved by an adverse determination by a
district commission may appeal" that decision to the Board.  "Party" is defined as "any
person designated as a party under the Act or Rule 14 of these rules."  EBR 2(K).  

 Under Act 250, “[p]arties shall be those who have received notice, adjoining
property owners who have requested a hearing, and such other persons as the board
may allow by rule.”  10 V.S.A. § 6085(c).  MHMW seeks party status under EBR 14(B). 
This rule allows the Board to grant party status to any person or entity that
demonstrates that its interests may be affected by the proposed project under one or
more of the ten Act 250 criteria, EBR 14(B)(1), or that it can materially assist the Board
in review of any of those criteria, EBR 14(B)(2).  See also, 10 V.S.A. § 6089(a); EBR
40(A); Re:  John A. Russell Corporation, #1R0849-EB, Memorandum of Decision at 2
(Apr. 13, 2000)(citing Re: Gary Savoie, supra, at 6-7); Re: Derby Plaza Associates
Limited Partnership, #7R0886-EB, Memorandum of Decision at 5 (Feb. 25, 1994).  

As set forth below, the Board grants MHMW EBR 14(B)(1) party status in the
Master Plan portion of the appeal, on Criteria 6, 9(H) and 9(L); in the Jackson Gore
Phase I portion of the appeal, on Criteria 1(A), 1(B), 1(E), 5, 6, 8 (aesthetics), 9(A),
9(H), 9(K), 9(L), and 10 (compliance with Rutland Regional Plan); and, in the Solitude
Village portion of the appeal, on Criteria 1(B), 1(E), 4, 6, 9(A), 9(H), 9(K), and 9(L).þ

1. Master Plan

Okemo challenges MHMW’s party status on the Master Plan portion of this
appeal, with respect to Criteria 1 (air pollution), 1(A), 1(B), 1(E), 4, 5, 6, 8 (aesthetics),
9(A), 9(H), 9(K), 9(L) and 10.  As set forth above, the Master Plan appeal is ripe only
with respect to Criteria 6, 9(H) and 9(L), so there is no need to determine party status
on other criteria for purposes of this appeal.
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a. Effect of Prior Board Ruling

  In a Memorandum of Decision issued on June 30, 2000, the Board held that
MHMW had EBR 14(B)(1) party status on the Master Plan application on Criteria 6,
9(H) and 9(L).  MHMW argues that these rulings constitute the law of the case with
respect to the Master Plan.  The Board agrees.

Where a tribunal has made a ruling in a particular case, the "law of the case"
doctrine holds that such rulings are settled and generally will apply to further
proceedings in the same case.  See, Charles A. Wright, Arthur R. Miller & Edward H.
Cooper, Federal Practice & Procedure § 4478, at 788 (2000 Supp.)(footnotes
omitted)(hereinafter Wright & Miller).  The Vermont Supreme Court has described the
doctrine as follows:

It is a rule of general application that a decision in a case … of last resort
is the law of that case on the points presented throughout all subsequent
proceedings therein, and no question necessarily involved and decided
will be reconsidered by the Court in the same case on a state of facts not
different in legal effect. . . .  [T]he result [of reversing former decisions in
the same case] would be mischievous because if all questions are to be
regarded as still open for discussion and revision in the same cause,
there would be no end to the litigation until the ability of the parties or the
ingenuity of their counsel were exhausted.

Coty v. Ramsey Associates, Inc., 154 Vt. 168, 171 (1990)(citations omitted). 

The doctrine is, in essence, a rule of practice from which a court may depart in a
proper case.  State v. Cain, 126 Vt. 463, 469-70 (1969).  While based on the same
principles of finality as its companion doctrines, stare decisis and res judicata, id., the
law of the case doctrine applies to rulings made prior to final judgment.  Wright & Miller,
supra, at 788.  “It rests for its absolute integrity upon sound public policy which does
not permit the parties to go again and again to the Supreme Court upon the same
question.”  State v. Cain, 126 Vt. at 469-70 (citations omitted).   

The Board considers appeals from district commission decisions on the issue of
party status de novo.  Re:  Pico Peak Ski Resort, Inc., #1R0265-12-EB, Findings of
Fact, Conclusions of Law, and Order at 9 (March 2, 1995); see also, Re:  St. Albans
Group and Wal*Mart Stores, Inc., #6F0471-EB, Memorandum of Decision (April 15,
1994).  This might seem to weigh against application of the law of the case doctrine in
this matter.  However, this portion of MHMW’s appeal is the same case that the Board
ruled on in its June 30, 2000 Memorandum of Decision, and the Board remanded the
case before a final decision was issued.  Moreover, the Board is taking no evidence in
making its party status determinations; these rulings are based solely on the filings.  To
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MHMW’s Petition literally states that, between the residents and related service personnel, the project
will cause a 33 1/3% increase in the local “activity.”  This statement is made with respect to the Master
Plan, Jackson Gore Phase I, and the Solitude Village Project.  It appears that the 33 1/3% is MHMW’s
estimate of cumulative impacts of the three projects that are the subject of this appeal, rather than its
estimate of the impact of each project.

hold the law of the case doctrine inapplicable because the Board makes its party status
rulings de novo would elevate form over substance.

No party has alleged any significant change in the relevant facts since the
Board’s June 30, 2000 Memorandum of Decision.  However, there has been a change
in law, the Board’s September 18, 2000 Memorandum of Decision in Re: Brewster
River Land Co., LLC, #5L1348-EB, which modifies the party status analysis under
Criteria 6 and 9(H).

b. Brewster River Analysis

Okemo argues that MHMW’s petition for party status on Criteria 6 and 9(H)
would fail under Brewster River. 

On Criterion 6, the Board in Brewster River held that “[a] party status petition for
Criterion 6 needs to address the burden on the municipality to provide educational
services, not the burden on local taxpayers.”  Brewster River, supra, at 10.  In Brewster
River, the Board denied party status to a citizens’ group because “there was insufficient
information in the party status petition on the capacity of the school and the likelihood
that the Project would require additional capital investment.”  Id.  As set forth in
Brewster River, any non-capital costs resulting from an increase in student population
would be financed by the State, but if “the Project resulted in the need to expand the
facilities at the school to accommodate new students, the capital costs would be the
responsibility of the local taxpayers.”  Id.  In its petition, MHMW alleges, inter alia, that
the children of its members attend Black River High School in Ludlow, which is “in an
old building,” that the proposed project will increase the local population by 33 1/3 % ,7

and that “the pressure of the proposed project will increase the need for new school
infrastructure.”  (MHMW’s Petition for Party Status, at 7.)  MHMW also claims that there
will be “educational infrastructure necessary for the children of the service personnel
required for the proposed development.”  (Id. at 13.)  Unlike the inadequate petition for
party status in Brewster River, MHMW alleges that the Master Plan Project will
necessitate additional capital investment in the Black River High School.  This is
sufficient for MHMW to obtain EBR 14(B)(1) party status on Criterion 6.

Okemo argues that the Brewster River decision, which did not involve Criterion
9(H), should be expanded to apply to Criterion 9(H).  The Board agrees.  Since
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Criterion 9(H) is a fiscal criterion, like the criteria addressed in Brewster River, the
principles applied in Brewster River apply with equal force to Criterion 9(H).  However,
MHMW has made a sufficient showing to establish party status under Brewster River. 
Criterion 9(H) requires an examination of:

the additional costs of public services and facilities caused directly or
indirectly by the proposed development . . . that do not outweigh the tax
revenue and other public benefits of the development or subdivision such
as increased employment opportunities or the provision of needed and
balanced housing accessible to existing or planned development centers.

10 V.S.A. § 6086(a)(9)(H).  Throughout its petition, MHMW claims that the interests of
its members in certain public services and facilities stand to be affected as a result of
this proposed project.  The Board is persuaded that MHMW has met the requirements
of EBR 14(B)(1). 

The Board, therefore, declines to change its prior decision that MHMW has
14(B)(1) party status on Criteria 6, 9(H) and 9(L).  Because MHMW has party status
under EBR 14(B)(1), there is no need to consider its request for party status under EBR
14(B)(2).

2. Jackson Gore Phase I

Okemo challenges MHMW’s request for party status on the Jackson Gore Phase
I portion of this appeal, with respect to Criteria 1 (air pollution), 1(A), 1(B), 1(E), 4, 5, 6,
8 (aesthetics), 9(A), 9(H), 9(K), 9(L), and 10.  The Commission granted MHMW party
status on Criteria 1(A), 1(B), 1(E), 5, 6, 8 (aesthetics), 9(A), 9(H), 9(K), 9(L), and 10.

The Jackson Gore Phase I Project consists of construction of the Jackson Gore
development, including a condominium hotel and related parking, water and sewer
facilities, fifteen ski trails, three ski lifts, and snowmaking.  The proposed condominium
hotel would include 117 residential units, a 390-seat cafeteria, a 280-seat lounge, a
210-seat restaurant/bar, an 865-square foot conference room, a child care/learning
center for 100 children, a ski shop, a ski equipment rental shop, a ski repair shop, a
sundries shop, a group sales center, a guest services center, a lift ticket sales area, a
fitness center and pool area, an owners’ locker room, a real estate sales center, a
video arcade, offices, an underground parking garage for 113 cars, and other related
support facilities.  In addition to the underground parking garage, there would be an
increase in above-ground parking to accommodate up to 547 automobiles and 8 buses.
 This is a large project with the potential for significant environmental impacts. 

In its Petition for Party Status, MHMW describes itself as “an organization of
Mount Holly citizens, property owners, and voters who care about the quality of the
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environment of their town, region, and state and have concerns about development that
affects them environmentally, economically and has a profound affect [sic] on their
lifestyle.”  (MHMW’s Petition for Party Status, at 3.)   As discussed below, the Board is
persuaded that the interests of MHMW’s members may be affected by the Jackson
Gore Phase I Project under Criteria 1 (air pollution), 1(A)(headwaters), 1(B)(waste
disposal), 1(E)(streams), 4 (soil erosion and capacity to hold water), 5 (traffic
congestion and safety), 6 (educational services), 8 (aesthetics), 9(A)(impact of growth),
9(H)(costs of scattered development), 9(K)(public investments), 9(L)(rural growth
areas), and Criterion 10 (compliance with the Rutland Regional Plan), and holds that
MHMW has party status pursuant to EBR 14(B)(1) on all those criteria except 1 (air
pollution) and 4.

a. Criteria 1 (air pollution) and 4.  

There is no indication in the Master Plan/Jackson Gore Phase I Decision that
MHMW ever requested party status on Criteria 1 (air pollution) or 4 before the
Commission.  An appellant who did not request party status before the district
commission, and seeks party status for the first time before the Board, bears a heavy
burden:

To appeal a criterion to the Board, an . . . EBR 14(B) party must
obtain party status on that criterion before the district commission, or have
been denied party status on that criterion by the district commission,
appealed to the Board, and then been granted party status on that
criterion by the Board. . . .   It is possible for a petitioner to overcome this
impediment if he can persuade the Board that party status on the criterion
should be granted and that a substantial injustice or inequity will occur if
the appeal on the criterion is disallowed.

Re: Old Vermonter Wood Products and Richard Atwood, #5W1305-EB, Memorandum
of Decision at 2 (Feb. 3, 1999)(citing Re: Okemo Mountain, Inc., #2S0351-10B-EB,
Memorandum of Decision at 3 (Jan. 15, 1993) and Re: Gary Savoie, supra, at 6-7.) 
The “substantial injustice or inequity” standard from EBR 40(E) applies because a
request for initial party status effectively seeks to expand the scope of the appeal.

Regarding Criterion 1 (air pollution), MHMW claims that its members “use the
state forest and enter the town of Ludlow for services and shopping and other
purposes,” and that children of some of its members attend Black River High School in
Ludlow.  (MHMW’s Petition for Party Status, at 10.)  These individuals presumably
breathe the air in the vicinity of Ludlow and the Jackson Gore Phase I Project, and
stand to be affected by air pollution that would result from the Jackson Gore Phase I
Project.  The Jackson Gore Phase I Project, as described above, would involve an
increase in parking capacity alone of 660 cars and 8 buses, representing potential for a
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significant increase in automobile and bus emissions, as well as new emissions from
the proposed condominium hotel and the construction itself. 

Regarding Criterion 4, MHMW claims that its members recreate in the waters of
the Black River and its tributaries, and that the interests its members under Criterion 4
may be affected by the Jackson Gore Phase I Project.  Under Criterion 4, the Board
must find that the proposed project “[w]ill not cause unreasonable soil erosion or
reduction in the capacity of the land to hold water so that a dangerous or unhealthy
condition may result.”  10 V.S.A. § 6086(a)(4).  

MHMW has demonstrated a meaningful nexus between the proposed project
and an asserted injury to the specific interests of its members under Criteria 1 (air
pollution) and 4.  Had MHMW sought party status before the Commission on Criteria 1
(air pollution) and 4, the Board would grant it in this appeal.  However, the Board does
not find that a substantial injustice or inequity would result if the appeal does not
proceed on these criteria.  MHMW’s petition for party status on Criteria 1 (air pollution)
and 4 must therefore be denied.

b. Criteria 1(A), 1(B), and 1(E).

MHMW claims that its members’ interests under Criteria 1(A)(headwaters),
1(B)(waste disposal) and 1(E)(streams) will be affected by the proposed project.  As
described above, MHMW’s members use the waters of the Black River and its
tributaries, including the Coleman Brook, for recreational purposes.  With respect to
Criterion 1(B), MHMW asserts that “the expansion of the Okemo Ski Area and the
proposed projects” will necessitate an increase in the capacity of Ludlow’s sewage
treatment plant, and that this plant is already not meeting applicable standards.
(MHMW’s Petition for Party Status, at 10-11.)  The Board concludes that MHMW is
entitled to EBR 14(B)(1) party status on Criteria 1(A), 1(B) and 1(E).

c. Criterion 5.

MHMW also claims that its members use the local roadways specified in its
petition, that these members drive through Ludlow frequently, and that the proposed
development will “subject the existing traffic infrastructure to further pressure which will
aggravate the serious problems that exist presently.”  (MHMW’s Petition for Party
Status, at 6-7.)  This is sufficient to warrant party status under EBR 14(B)(1).  The
Board grants MHMW’s petition for EBR 14(B)(1) party status on Criterion 5 (traffic
congestion and safety). 
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d. Criterion 8 (aesthetics).

MHMW states that its members use the Okemo State Forest and the Coleman
Brook, and that the interests of its members under Criterion 8 (aesthetics) will be
adversely affected by the proposed development.  The Board grants MHMW’s request
for EBR 14(B)(1) party status on Criterion 8 (aesthetics).

e. Criteria 6 and 9(A).

Okemo argues that MHMW’s petition for party status on Criteria 6 and 9(A) is
deficient under the test set forth in Brewster River, supra.   MHMW makes the same
claim for party status on the Jackson Gore Phase I portion of the appeal as it did on the
Master Plan.  As discussed above, MHMW has made a sufficient case for EBR 14(B)(1)
party status Criterion 6.

In Brewster River, the Board denied EBR 14(B)(1) party status on Criterion 9(A)
to a petitioner who claimed only that the proposed project would raise her taxes and
who failed to provide information on the Project’s potential effects on the municipality’s
ability to pay for growth.  Brewster River, supra, at 11.  Unlike the petitioner in Brewster
River, MHMW does not rely on a claim that the project will raise its members’ taxes. 
Instead, with respect to Criterion 9(A), MHMW alleges that the proposed project would
result in a 1/3 increase in the local population, which would “burden” Mt. Holly and
other municipalities near Ludlow with costs of:

educational infrastructure necessary for the children of the service
personnel required for the proposed development, the cost of affordable
housing, the cost of roads and the maintenance of those roads due to the
new population, and many of the factors relating to the public health,
safety, and welfare of the new population.

(MHMW’s Petition for Party Status at 13.)  According to MHMW, Ludlow would receive
any tax income from the proposed project, and neighboring towns such as Mt. Holly
would not.  (Id.)   This goes well beyond a claim that taxes will go up as a result of the
project.  The Board concludes that MHMW is entitled to EBR 14(B)(1) party status on
Criterion 9(A).

f. Criteria 9(H)(costs of scattered development),
9(K)(public investments), 9(L)(rural growth areas), and
Criterion 10 (compliance with regional or town plan).

The Board is persuaded that the interests of MHMW’s members under Criteria
9(H)(costs of scattered development), 9(K)(public investments) and 9(L)(rural growth
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areas) may be affected by the proposed project.  With respect to Criterion 10
(compliance with regional or town plan), the Board concludes that MHMW’s members
have a cognizable interest in the proposed development’s compliance with the Rutland
Regional Plan.  Its petition for party status shall be granted accordingly.

g. EBR 14(B)(2).

MHMW also seeks party status pursuant to EBR 14(B)(2).  EBR 14(B)(2) allows
the Board to grant party status to a petitioner who demonstrates that its “participation
will materially assist the board.”  The Board has stated that “party status under EBR
14(B)(2) is sparingly granted, usually to a person with specific expertise who can assist
the District Commission or Board in addressing ‘a particularly complex, novel, or
unfamiliar project.’”  Re: Stonybrook Condominium Owners Association, Declaratory
Ruling #385, Memorandum of Decision at 2 (May 19, 2000)(quoting Re: Spring Brook
Farm Foundation, Inc., #2S0985-EB, Memorandum of Decision at 3 (Oct. 3, 1995)); see
also Re: Springfield Hospital, #2S0776-2-EB, Memorandum of Decision at 7 (Aug. 14,
1997)).  In its petition, MHMW merely claims it will call witnesses and present evidence
on the various criteria.  Moreover, there is nothing to suggest that this appeal presents
particularly novel, complex or unfamiliar issues.  MHMW is not entitled to party status
under EBR 14(B)(2). 

h.  Summary of Jackson Gore Phase I Party Status Rulings.

With respect to the Jackson Gore Phase I portion of this appeal, the Board
denies MHMW’s request for EBR 14(B)(2) party status and grants MHMW’s request for
EBR 14(B)(1) party status on Criteria 1(A), 1(B), 1(E), 5, 6, 8 (aesthetics), 9(A), 9(H),
9(K), 9(L), and 10 (compliance with Rutland Regional Plan).  The Board denies
MHMW’s request for EBR 14(B)(1) party status in all other respects.

3. Solitude Village.

Okemo challenges MHMW’s party status on the Solitude Village portion of this
appeal, with regard to Criteria 1 (air pollution), 1(B), 1(E), 4, 5, 6, 8 (aesthetics), 9(A),
9(H) 9(K), 9(L), and 10.  The Commission granted MHMW party status on Criteria 1 (air
pollution), 1(B), 1(E), 4, 5, 6, 9(A), 9(H), 9(K), 9(L), and 10. 

The Solitude Village Permit authorizes an 11-lot subdivision and the construction
of eleven seasonal homes with fireplaces and related infrastructure, on a 180-acre tract
in Ludlow, Vermont.  This is a much smaller project, and the potential for any of its
environmental impacts to affect residents of a neighboring town is less obvious than for
the Jackson Gore Phase I Project or the Master Plan Project.  MHMW states that its
members live in Mt. Holly, recreate in the Black River and its tributaries, and shop and
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take their children to school in Ludlow, in fact, the same allegations made in support of
MHMW’s Petition for Party Status on the other portions of this appeal.  It must be noted
that MHMW’s case for party status is weaker here given MHMW’s failure to address
potential effects of this specific project under many criteria.  

a.  Criterion 1 (air pollution).

The Board is not persuaded that any potential air pollution from the construction
and operation of 11 seasonal homes with fireplaces in Ludlow could affect the interests
of MHMW’s members in Mount Holly.  Accordingly, MHMW’s petition for EBR 14(B)(1)
party status on Criterion 1 (air pollution) is denied.

b. Criteria 1(B), 1(E) and 4.

As previously described herein, MHMW’s members use the waters of the Black
River and its tributaries, including the Coleman Brook, for recreational purposes.  With
respect to Criterion 1(B), MHMW asserts that “the expansion of the Okemo Ski Area
and the proposed projects” will necessitate an increase in the capacity of Ludlow’s
sewage treatment plant, and that this plant is already not meeting applicable standards.
(MHMW’s Petition for Party Status, at 10-11.)  On Criterion 4, MHMW alleges that
construction of “the single-family residences” will create erosion into the Black River
and its tributaries.  (MHMW’s Petition for Party Status, at 16.)  The petition does allege
that MHMW members recreate in the Black River and its tributaries, so the interests of
MHMW’s members under Criterion 4 may be affected by the Solitude Village Project. 
The Board concludes that MHMW has demonstrated entitlement to EBR 14(B)(1) party
status on Criteria 1(B), 1(E) and 4.

c. Criterion 5.

On Criterion 5, MHMW relies on an assertion that “the project” will increase
activity in the area by 1/3.  (MHMW’s Petition for Party Status, at 11-12.)  MHMW does
not allege how the construction, operation or maintenance of the proposed 11 seasonal
homes and related infrastructure could affect its members’ interests in traffic or traffic
safety under Criterion 5.  The Board finds that this is insufficient to support MHMW’s
request for party status on Criterion 5.
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See, Okemo’s Memorandum in Opposition to MHMW’s Petitions for Party Status, at 10-12
(Criterion 6); id. at 23-24 (Criterion 9(A)); id. at 13-15 (Criterion 9(H)); see also, supra, sections
III(B)(1) and III(B)(2).

d. Criteria 6, 9(A) and 9(H).

Okemo’s Brewster River argument  on Criteria 6, 9(A) and 9(H) is somewhat8

stronger here, given MHMW’s failure to tailor its petition to the Solitude Village Project.  
However, MHMW has made a sufficient claim that its interests under Criteria 6 and
9(H) may be affected by the proposed project.  Also, the Board has ruled that MHMW
has EBR 14(B)(1) party status on these criteria under the Master Plan.  In the interest
of consistency and administrative efficiency, the Board would be inclined to grant party
status on the same criteria with respect to the individual construction projects within the
Master Plan.  Therefore, the Board grants MHMW’s petition for party status under
Criteria 6 and 9(H).  

The Board finds that MHMW has not made a sufficient claim for party status on
Criterion 9(A) under either EBR 14(B)(1) or 14(B)(2), on this portion of the appeal.

e. Criterion 8 (aesthetics).

MHMW withdrew its party status petition on Criterion 8 (aesthetics) before the
Commission.  Therefore, the Board must determine whether a substantial injustice or
inequity would result if the appeal were not allowed to proceed on this criterion.  (See
discussion at Section III(B)(2), infra, and authorities cited therein.)  MHMW has not
established that the appeal on Criterion 8 must proceed in order to avoid substantial
injustice or inequity.  Accordingly, it is not entitled to EBR 14(B)(1) party status on
Criterion 8.

f. Criterion 9(K).  

 With regard to Criterion 9(K), MHMW’s petition for party status states that:

MHMW members use the public investments such as the Okemo State
Forest, highway Rte. #103, #100, #155, and the local roads; the Black
River, the Black River High School, police, health, and fire facilities and
waste treatment facilities . . . . [and that the project] will endanger the
public investment or quasi-public investment (which MHMW members pay
for) in these facilities, services, and lands and will materially jeopardize or
interfere with the function, efficiency, or safety of, or the public’s use or
enjoyment or access to the facility, service or lands.
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(MHMW’s Petition for Party Status, at 19.)  Even a small number of new residents,
seasonal or permanent, would add to the potential demand for public services specified
in MHMW’s petition.  The Board concludes that MHMW qualifies for EBR 14(B)(1) party
status on Criterion 9(K).  

g. Criterion 9(L).

On Criterion 9(L), MHMW states that the “purposed [sic] project in some areas
will exceed reasonable population densities and rates of growth and will not use cluster
planning or community planning designed to economize on the cost of roads, utilities,
and land usage.”  (MHMW’s Petition for Party Status at 19.)  This, together with
MHMW’s other assertions about the effects of these costs on neighboring
municipalities, persuades the Board that MHMW has EBR 14(B)(1) party status on
Criterion 9(L).  Moreover, to deny MHMW party status on this construction project when
it has been granted on the same criterion under the Master Plan would be inconsistent
with principles of administrative economy.

h.  Criterion 10.

MHMW’s petition for 14(B)(1) party status on Criterion 10 (town and regional
plans) fails because the Rutland Regional Plan, which applies to Mt. Holly and parts of
Okemo, does not apply to the proposed Solitude Village Project. 

i.  Request for EBR 14(B)(2) Party Status.

As discussed elsewhere herein, MHMW’s petition gives the Board no reason to
grant EBR 14(B)(2) party status.  (See Section III(B)(2)(g), supra.)  The Board,
therefore, denies MHMW’s request for EBR 14(B)(2) party status on the Solitude
Village appeal.

j.  Summary of Solitude Village Party Status Rulings.

With respect to the Solitude Village appeal, the Board denies MHMW’s request
for EBR 14(B)(2) party status and grants MHMW’s request for EBR 14(B)(1) party
status on Criteria 1(B), 1(E), 4, 6, 9(H), 9(K), and 9(L).  The Board denies MHMW’s
request for EBR 14(B)(1) party status in all other respects.

C. John Lysobey’s Motion to Extend and Objection to Time
Requirements

On the deadline for filing objections to the PHCRO, John Lysobey faxed a
"Motion to Extend Filing Date," stating that the "bad snowstorm" prevented him from
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filing his "Objection," and asking to be allowed extra time for this filing to reach the
Board by mail.  The snowstorm was significant and Mr. Lysobey has a long drive from
Mount Holly.  The Board grants Mr. Lysobey’s Motion to Extend.  However, the
"Objection to Time Requirements" filed by Mr. Lysobey does not state any objection to
the PHCRO.  Instead, it addresses the hearing schedule in this matter, which will be set
in a separate scheduling order issued concurrently with this Memorandum of Decision. 
Accordingly, Mr. Lysobey’s objections are premature and not ripe for decision, and
must be dismissed.

IV. ORDER

1.  The appeal from the Master Plan portion of the Master Plan/Jackson Gore
Phase I Decision is ripe with respect to Criteria 6, 9(H), and 9(L).  The remainder
MHMW’s appeal from the Master Plan portion of the Master Plan/Jackson Gore Phase I
Decision is hereby DISMISSED without prejudice.

2. MHMW is granted EBR 14(B)(1) party status to appeal the Master Plan
portion of the Master Plan/Jackson Gore Phase I Decision, on Criteria 6, 9(H), and
9(L). 

3. MHMW is granted EBR 14(B)(1) party status to appeal the Jackson Gore
Phase I Permit and corresponding portion of the Master Plan/Jackson Gore Phase I
Decision, on Criteria 1(A), 1(B), 1(E), 5, 6, 8 (aesthetics), 9(A), 9(H), 9(K), 9(L), and on
Criterion 10 with respect to the Rutland Regional Plan.  MHMW is denied EBR 14(B)(1)
and EBR 14(B)(2) party status to appeal the Jackson Gore Phase I Permit and
corresponding portion of the Master Plan/Jackson Gore Phase I Decision on Criteria 1
(air pollution) and 4, and this portion of its appeal is hereby DISMISSED.

4. MHMW is granted EBR 14(B)(1) party status to appeal the Solitude
Village Permit and the Solitude Village Decision, on Criteria 1(B), 1(E), 4, 6, 9(H), 9(K),
and 9(L).  MHMW is denied EBR 14(B)(1) and EBR 14(B)(2) party status on the
remainder of its appeal from the Solitude Village Permit and the Solitude Village
Decision, and this portion of its appeal is hereby DISMISSED.

5. John Lysobey’s Motion to Extend the Filing Date for objections to the
PHCRO is GRANTED, and his Objection to Time Requirements is DISMISSED as
unripe.

6.  The Chair shall issue a Scheduling Order setting this matter for hearing. 
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Dated at Montpelier, Vermont this 22nd day of May, 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding________
Marcy Harding, Chair 
Jill Broderick* 
John Drake
George Holland
W. William Martinez
Alice Olenick

* Alternate Member Jill Broderick did not participate in the April 25, 2001 deliberations,
but joins in this decision.


