
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Okemo Mountain, Inc. Land Use Permit Application
n/k/a Okemo Limited Liability Co. Amendment #2S0351-25U-EB
and Timothy & Diane Mueller
and Daniel & Debora Petraska

     CHAIR’S PRELIMINARY RULING

This proceeding concerns a proposal to develop the remaining 22 lots of
Solitude Village as single-family residences (Project).  The Project is located on
160 acres off Okemo Ridge Road in the Town of Ludlow, Vermont. This Chair’s
Preliminary Ruling responds to a request for oral argument.

I. PROCEDURAL SUMMARY

On August 19, 2002, Okemo Mountain, Inc. n/k/a Okemo Limited Liability
Company and Timothy & Diane Mueller and Daniel & Debora Petraska
(Permittees) filed Land Use Permit Application #2S0351-25U with the District #2
Environmental Commission (Commission) seeking authorization for the Project.

On October 9, 2002, the Commission issued Land Use Permit
Amendment #2S0351-25U (Permit) and a Memorandum of Decision (Decision)
denying Mount Holly Mountain Watch’s (MHMW) request for a hearing and party
status.

On October 31, 2002, MHMW  filed an appeal with the Environmental
Board (Board) from the Decision alleging that the Commission erred by denying
MHMW party status and a hearing concerning 10 V.S.A. § 6086(a)1(B) and 9(K)
(Criteria 1(B) and 9(K)).

On December 5, 2002, the Chair convened a prehearing conference and
on December 10, 2002 the Chair issued a Prehearing Conference Report and
Order (PCRO).

On December 16, 2002, MHMW requested oral argument on the issues.

II. Discussion

MHMW requested oral argument because it believes the issues framed in
the PCRO are similar to a motion to dismiss. Pursuant to EBR 18(D), the Board
entertains oral argument on a motion to dismiss, if requested.

During the prehearing conference, the parties agreed to the following 4
issues as set forth in the PCRO.
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1. Whether MHMW is barred from raising substantive issues on
Criterion 1(B).

2. If the answer to issue #1 is in the negative, whether pursuant to
EBR 51(D), there are substantive issues on Criterion 1(B) that
require a hearing.

3. Whether pursuant to EBR 51(D), there are substantive issues on
Criterion 9(K) that require a hearing.

4. If issue #2 or 3 is decided in the affirmative, whether MHMW is
entitled to party status under EBR 14 on Criteria 1(B) and 9(K).

The framework for determining the issues was laid out in the PCRO. The
parties agreed that a hearing was not necessary and that the Board would
proceed directly to the merits of the case. It is possible, as a result of the Board’s
rulings on the issues, that MHMW’s appeal will be dismissed. However, it is also
possible, as a result of the Board’s rulings, that MHMW will prevail on the issues
and receive the relief it seeks from the Board.

No party filed a motion to dismiss. The Board is determining the merits of
the case, not a motion to dismiss.

In addition, the Board regularly determines issues that could result in
dismissal without entertaining oral argument. For example, every challenge to
party status could result in dismissal yet the Board does not entertain oral
argument. (See Re: Springfield Hospital, #2S0776-2-EB Memorandum of
Decision at 8 (Aug 14, 1997) appeal dismissed because appellant was denied
party status and no other person had filed a timely appeal.)

Therefore, since the Board is determining the merits of the case and no
party has filed a motion to dismiss, the Board will not entertain oral argument. 

III. ORDER

1. MHMW’s request for oral argument is denied.

2. This Prehearing Order is issued pursuant to Environmental Board
Rule 16(B) and is binding on all parties unless a written objection to it, in whole or
in part, is filed on or before Monday, January 13, 2003 at 4:30 p.m.
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Dated at Montpelier, Vermont this 6th day of January, 2003.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
Marcy Harding, Chair 


