
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Okemo Mountain, Inc.
Land Use Permit #23035 1-25M (Revised)-EB

MEMORANDUM OF DECISION AND DISMISSAL ORDER

This proceeding concerns a permit issued by the District #2 Environmental
Commission (“District Commission”) authorizing Okemo Mountain, Inc. (“Okemo”)  to
relocate 280 feet of trail approximately 80 feet to the west of its current permitted
location on Okemo Mountain in the Town of Ludlow, Vermont (“Project”).

I. PROCEDURAL SUMMARY

On June 26, 1998, Okemo filed a land use perrnit application for the Project with
the District Commission pursuant to 10 V.S.A. $9 6001-6092 (“Act 250”). John Lysobey,
an adjoining landowner, requested a hearing based upon his belief that the relocated ski
trail would be on his property.

On August 11,1998,  the District Commission issued land use permit #23035  l-
25M together with a Memorandum of Decision denying the request for hearing.

On August 20,1998,  Mr. Lysobey filed a Motion for Reconsideration / Motion for
Stay of Permit with the District Commission.

On September 3, 1998, the District Commission issued an Interim Memorandum
on the Motion for Reconsideration.

On September 2 1,1998, Mr. Lysobey and Okemo filed responses to the Interim
Memorandum with the District Commission.

On September 22, 1998, the District Commission issued land use permit
#23035 l-25M (Revised) (“Permit”) to Okenio  authorizing the Project. The Permit
contains the following condition:

i !

7. In the event that a court of competent jurisdiction determines the property
is not owned by Okemo Mountain, Inc., this permit shall be voided. \

i i Also on September 22, 1998, the District Commission issued a Memorandum of Decision
/ i (“MOD”) declining to hold a hearing on the issue of property ownership.

On October 16, 1998, Mr. Lysobey filed an appeal from the MOD with the
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Environmental Board (“Board”) contending that he was denied due process at the District
Commission level. In addition, Mr. Lysobey requested the Board to stay the Permit
[“Motion for Stay”) and to issue a continuance of the appeal (“Motion for Continuance”)
until  the Superior Court determines ownership of the Project site.

On October 22, 1998, Okemo filed a letter in response to Mr. Lysobey’s motion to
stay the Permit.

On October 29, 1998, Mr. Lysobey filed a letter in response to Okemo’s October
22, 1998 letter.’

On November 17,1998, Board Chair Marcy Harding convened a prehearing
conference with the following individuals and entities participating:

Okemo by Michael Kraatz
Mr. Lysobey, pro se

On November 18,1998, Chair Harding issued a Prehearing Conference Report
and Order (“Prehearing Order”).

On December 7,1998, Okemo filed a Response to the Prehearing Order, in which
it challenged Mr. Lysobey’s party status and standing in this proceeding.

On December 8,1998,  Mr. Lysobey filed a Memorandum in Response to the
Prehearing Order, addressing the Motion to Stay Permit.

On December 23,1998,  the Board deliberated concerning the identification of
issues on appeal, the Motion for Stay, the Motion for Continuance, and Okemo’s
objections to party status/ standing.

Okemo has filed an action in superior court to determine property ownership.

;I I
/ Mr. Lysobey’ s letter also requested that the Board revoke the Permit. By letter
j j dated October 30, 1998, the Boards General Counsel informed Mr. Lysobey that his
/ i petition for revocation was incomplete and that unless the filing was completed by
j / November 10, 1998, the petition may be forwarded to the Board for dismissal: The filing
: / was not completed and the Chair issued a proposed dismissal order in the revocation
1 j action, #2R0351-25M_EB(Revocation),  on December 9, 1998.

-
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:1. ISSUES ON APPEAL

The Board must first consider the issues raised by Mr. Lysobey in his notice of
appeal  in order to identify and define what issues are properly before the Board in this
Jroceeding.  Mr. Lysobey has raised two issues on appeal -- due process and property
ownership.

A. Due Process

In his letter appealing from the MOD, Mr. Lysobey states:

I was denied the right of due process. I requested a hearing, which was denied. I
was given no opportunity to cross-examine Okemo’s witnesses in regard to the
Commission’s duty under Board Rule 1 O(A).

The proceeding below progressed as a “Minor Application” pursuant to
Environmental Board Rule (“EBR”)  5 1. In a Minor Application, parties and potential
parties may request a hearing. EBR 5 l(B)(3)(c). A hearing is not held simply because it
is requested. Rather, the District Commission has the authority to deny the request for a
hearing and issue a decision without convening a hearing if it determines that no
substantive issues have been raised. EBR 5 1 (D).  Although Mr. Lysobey’s request for a
hearing was denied, the act of requesting the hearing perfected his right to file an appeal
with the Board and proceed de nova in this forum.1 0  V . S . A .  § 6 0 8 5 ( c ) ( l )  ( p a r t i e s  t o  A c t
250 hearings, include “adjoining property owners who have requested a hearing”).
Accordingly, Mr. Lysobey has received all process to which he is entitled. Comnare,  u,
Re: Allie Ring, #6LO 169- 1 -EB, Chairman’s Preliminary Ruling and Remand Order at 2
(June 23,1989)[EB  #440] (Permittee was denied opportunity to request a hearing under
EBR 5 1 where Commission’s decision was different than the proposed decision and so
permittee had no notice of objectionable conditions included in final permit. Proceeding
remanded.).

When a party appeals from a District Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that tiles an appeal or
cross-appeal, according to the rules of the [Bloard.” 10 V.S.A. 5 6089(a)(3). Board rules
also provide for the de novo review of a District Commission’s findings of fact,
conclusions of law, and permit conditions. EBR 40(A).

A de novo hearing at an appellate level commonly designates a hearing as though
no action whativer  had been instituted in the District Environmental Commission
below. A de novo proceeding is one in which all the evidence is heard anew, and
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the probative effect thereof determined.

In re Preseault, 130 Vt. 343,348 (1972). See also Re: Imported Cars of Rutland. Inc.,
#lR0156-2-EB,  Findings of Fact, Conclusions of Law, and Order at 2 (Oct. 12, 1982)[EB
#192]. “A trial de novo is regarded as an original proceeding, and errors or irregularities
that took place in the initial proceeding are immaterial.” Re: Herndon and Deborah
Foster, #5R0891-8B-EB,  Findings of Fact, Conclusions of Law, and Order at 10 (June 2,
1997)[EB  #665].  Therefore, even if there were any irregularities in the proceeding below,
they are immaterial because Mr. Lysobey is entitled to a de novo hearing on all issues
properly before the Board.

Mr. Lysobey has received all process to which he is entitled. Whether he was
denied due process by the District Commission’s refusal to convene a hearing is not an
issue to be decided in this appeal.

B. Property Ownership

In his letter appealing from the MOD, Mr. Lysobey states:

The Commission ruled that it is not the trier of fact on property ownership
disputes and then contradicted the ruling by being the trier of fact. It ruled that the
applicant made a sufficient showing of evidence of property ownership to develop
the property and that the Lysobey evidence did not outweigh the applicant’s
evidence.

When Okemo filed its Act 250 permit application with the District Commission, it
had an initial burden of providing evidence of its ownership or control of the Project site
sufficient for the Commission to proceed with its review of the application. EBR 1 O(A).
In satisfying itself that an applicant has sufficient interest in the real property and that all
necessary parties are before it, the District Commission relies upon the evidence provided
by the applicant. Beyond this initial assessment for party status or co-applicancy
purposes, the Board has no jurisdiction to decide issues of property ownership in Act 250
proceedings. See, e.G, Re: Eauinox Resort Associates. L.P., #8B0209-5-EB,
Memorandum of Decision at 3 (Sept. 24, 1997)[EB  #668M2].  An adjudication of
property interests calls for equitable relief and is therefore an issue to be determined in
the superior court. “Although the Board is quasi-judicial in many respects, there are some
legal determinations that are solely within the province of the courts. Among these is the
adjudication of competing property rights.” See also Re: Okemo Mountain. Inc.,Id.
#2S0351-7A-EB, Memorandum of Decision at 4-5 (Jan. 9,1992)[EB  #527M]  (in an
earlier proceeding involving Mr. Lysobey and Okemo, the Board stated that it cannot
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decide  property ownership issues).

The Board has no jurisdiction to decide issues of property ownership in this
matter and Mr. Lysobey’s second stated issue shall not be considered in this appeal.

C. Summary

In his appeal filed on October 16,1998,  Mr. Lysobey stated two issues that he was
raising on appeal. As set forth in detail in Sections 1I.A. and 1I.B. above, neither
statement of issue is an issue to be considered on appeal. No other issues were raised by
Mr. Lysobey prior to the expiration of the appeal period.*

Accordingly, there are no issues on appeal properly before the Board in this matter
and the Board shall dismiss the appeal pursuant to EBR 18(D), with prejudice.

III. MOTION FOR STAY OF PERMIT

Mr. Lysobey has requested that the Permit be stayed pending resolution of the
property ownership dispute “so that irreparable damage to the forestland will not occur.”
EBR 42 sets forth certain parameters under which a stay may be requested and under
which it may issue. “In deciding whether to grant a stay, the p]oard  may consider the
hardship to parties, the impact, if any, on the values sought to be protected by Act 250,
and any effect upon public health, safety or general welfare.” EBR 42. Mr. Lysobey
bears the burden regarding the Motion for Stay. Re: Stokes Communication Corn.,
#3R0703-EB,  Supplemental Memorandum of Decision at 1 (Feb. 26,1993)  FB
#562M.].

Because the Board dismisses the appeal for the reasons set forth in Section II.
above, Mr. Lysobey has no forum in which to file a motion requesting that the Permit be
stayed pursuant to EBR 42. See Re:  Snringfield  Hospital, #2S0776-2-EB,  Memorandum
of Decision at 8 (Aug. 14, 1997) [EB #669] (request for stay of permit denied as a matter
of law where petitioner lacked standing to bring appeal). Accordingly, Mr. Lysobey’s

2 In response to the Chair’s questions at the prehearing conference concerning the
issues on appeal, Mr. Lysobey responded that another issue before the Board is whether
to stay the Permit until the property boundary dispute is resolved by the superior court.
Mr. Lysobey’s request to stay the Permit is addressed separately below pursuant to EBR
42 and cannot be considered an issue on appeal.
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Motion for Stay of the Permit is denied. Until the property ownership issue is decided by
the superior  court, however, Okemo proceeds with the Project at its own risk.

IV. MOTION FOR CONTINUANCE OF APPEAL

Mr. Lysobey has requested that this appeal be continued pending the superior
courts resolution of the property dispute. Because the Board dismisses the appeal as set
forth in Section II. above, Mr. Lysobey’s Motion for a Continuance is moot and,
accordingly, is denied.

V. PARTY STATUS / STANDING

In its response to the Prehearing Order, Okemo challenges the party status /
standing of Mr. Lysobey in this proceeding and requests that the appeal be dismissed and
the Motion for Stay be denied. Because the Board dismisses the appeal for lack of an
appellate issue properly before it and denies the Motion for Stay, as set forth in Sections
II. and III. above, the Board does not address the arguments made by Okemo. The. Board
notes, however, that the Board decides issues of party status de novo and Mr. Lysobey is
an adjoining property owner. See. e.g, 10 V.S.A. § 6085(c)(l); EBR 14(A)(5).

VI. ORDER

1. For the reasons set forth in Section II. above, the appeal of Land Use
Permit #2SO35 1-25M(Revised)-EB  is dismissed with prejudice and
jurisdiction is returned to the District Commission.

2. Mr. Lysobey’s Motion for Continuance is denied.

3. Mr. Lysobey’s Motion for a Stay of the Permit is denied.
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Dated at Montpelier, Vermont this a%y of December, 1998.

ENVIRONMENTAL BOARD*

George Holland
Samuel Lloyd
W. William Martinez
Alice Olenick
A. Gregory Rainville* *

* Board Members John T. Ewing, Arthur Gibb, Rebecca M. Nawrath, and Robert H. Opel
did not participate in the deliberations concerning this matter.

** Alternate Board Member
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