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MEMORANDUM OF DECISION

This decision, dated November 13, 1992 pertains to a
Motion to-Alter the Environmental Board's revised decision
dated July 23, 1992, filed by Okemo Mountain, Inc. on August
20, 1992. Okemo requests that the Board alter its
conclusions to be consistent with its findings concerning
characterization of the February median flow.

On August 24, the Board received a statement from the
Conservation Law Foundatiqn  (CLF), a party to the
proceedings, indicating that it has no objection to Okemo's
Motion to Alter. The Board deliberated concerning this
matter on September 9, 1992, and decided to grant Okemo's
motion to alter.

The second paragraph of page 15 of the Findings of
Fact, Conclusions of Law, and 'Order #2S0351-12A-EB(Revised)
will be revised to delete the word rtlowll when characterizing
the f$ow conditions.

ORDER

The second paragraph on page 15 of Findings of Fact,
Conclusions of Law, and Order #2S0351-12A-EB (Revised) shall
be revised as follows:

The Board does conclude, however, that allowing a
reduction in the minimum downstream flow to 0.78 csm,
which is a natural [low] flow condition to which the
aquatic biota in the river has adapted, would provide a
reasonable level of protection for the habitat in the
river. Maintenance of a minimum downstream flow of
0.78 csm would allow Okemo to increase the number of
days it may withdraw water from the river, but would
not cause significant changes to the river's natural
condition. By not allowing the flow to go below the
February median [low] flow, the flow in the river will
be maintained at a level to which the aquatic biota has
adapted naturally, and time for the river to recover
from natural lower flows will be provided.

A revised page 15 shall be issued.
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provide more storage capacity.l Okemo did not demonstrate
that-it is'forecloged from negotiating an arrangement with the
Town that would allow Okemo to reconstruct the reservoir to
enlarge.its storage capacity. Nor was any serious analysis
provided to the Board doncerning  the construction of storage
facilities on other land owned or controlled by Okemo that
could provide at least some portion of the additional snow-
making capacity that Okemo seeks. Okemo has the burden of
proof on this criterion. 10 V.S.A. 5 6088. The Board is not
persuaded that other reasonable alternatives do not exist
which would enable Okemo to increase its snowmaking capacity
without significantly changing the natural condition of the
river.

The Board does conclude, however, that allowing a
reduction in the minimum downstream flow to 0.78 csm, which is
a natural flow,condition to which the aquatic biota in the
river has adapted, would provide a reasonable level of protec-
tion for the habitat in the river. Maintenance of a minimum
downstream flow of 0.78 csm would allow Okemo to increase the
number of days it may withdraw water from the river, but would
not cause significant changes to the river's natural condi-
tion. By not allowing the flow to go below the February
median flow, the flow in the river will be maintained at a
level to which the aquatic biota has adapted naturally, and
time for the river to recover from natural lower flows will be
provided.

Accordingly, the Board concludes that it is feasible for
Okemo to maintain the natural condition of the river by
restricting its withdrawal to maintain a minimum flow of 0.8
csm, a rate which will not cause significant changes to the
river's natural condition. The Board notes, however, that its
conclusion is ,based  strictly upon the facts of this case and
that maintenance of a different
in other situations.

flow rate might be appropriate

B. Criterion l(F)'

Criterion l(F) requires an
its project:

'The Board is cognizant of the testimony that Okemo does

applicant to demonstrate that

not own or control the West Hill Reservoir. However, the
consideration of alternatives under Criterion l(E) is not
limited to land owned or controlled by the applicant,
especially where the applicant has obtained permission for
some use of one potential alternate site.


