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This decision pertains to a motion filed on November 1,
1990 with the Environmental Board by Okemo Mountain, Inc.
entitled "Okemo@s Motion for Finding that a Concurrence of
the Majority of Nondisqualified Board Members is Sufficient
for the Exercise of Board Authority.*' Okemo argues that if
the number of Board members who can vote on a case is
reduced because some members are disqualified, then only a
majority of those members hearing the case, and not a
majority of total Board members, is required for a
decision./l/

*...&ti*'-.&+ _ The Board met on $ecember 20, 1990 to considerthis
mo@i.on. However, only four members are qualified&& decide
&%e matter since Philip Wagner resigned from the Board on
S*Beoember 14 and four members are disqualified, because they
rj,h&e  an actual conflict or bias, or are ~~interested~  within
Z&he meaning of 12 V.S.A. S 61(a),  or, there is a;fz&mily
relationship as follows: -i"a

;c, Steve Wriaht: Mr. Wright was Commissioner ofthe
'D&partment of Fish and Wildlife from 1985-1989. In that
“i=apabity,  he worked on Department strategy for‘dealing with
the issue of water withdrawals for snowmaking at Okemo. Mr.
Wright is disqualified from participating in this proceeding
because he may not be impartial.

19 Elizabeth Courtney: Ms. Courtney is a landsGape
architect. In that capacity she has worked for and been
paid by Okemo and may work for Okemo again in the future.
She therefore has a potential "interest" in the outcome of
this proceeding. Accordingly, she is disqualified from
participating.

Rebecca Dav: Ms. Day was Chair of the District #2
Environmental Commission before becomina a member of the
Environmental Board and in that capacity signed the
from which Okemo is appealing. She is therefore
disqualified from participating in this proceeding.

decision

IAlso pending before the Board are another motion from
Okemo and requests for party status from the Conservation
Law Foundation and the Vermont Ski Areas Association. The
Board will decide these matter on January 24, 1991.
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Ferdinand Bo aartz: Mr. Bongartz's son is on the Board
of Directors of tie Conservation Law Foundation (CLF). CLF
is seeking party status in this appeal. 12 V.S.A. S 61(a)
provides that a person shall not act in a judicial capacity
in or as trier of a cause or matter in which he is "related
to-either party, if a natural person, within the fourth
degree of consanguinity or affinity, or if a corporation to
any officer, director, trustee, or agent thereof within such
degree . . . wvv If CLF is granted party status, Mr.
Bongartz would be disqualified to participate.

Assuming that a majority of all Board members is
required to take any action, only four members of the Board
. ..are qualified'to participate in deciding the motions
rszurrently  pending in this matter. I!: :x<_

'k_
P When a situation arises in which a quasi-j&dicial
kdecision maker isdisqualified by bias or prejudge  to
sexercise such functions as are required by law~~~:arnd his
%jurisdiction is exclusive and there is no legal&provision
rfor calling in a substitute, the Vermont SupremeCourt has
upheld a rule called the rule of necessity. Emerson v.
Bushes, 117 Vt. 270, 279 (1952). Because of theilack  of a
majority, the Board invokes the rule of necessity.
'AAbcordingly, Ferninand Bongartz (who has no actual bias or
prejudice} will participate in deciding the preliminary
matters which have been raised./2/ c

With regard to the issue raised by Okemo's:motion
concerning the number of Board members necessary to make a
decision, the Board relies on 1 V.S.A. S 172, which states:

The plain. _

When joint authority is given to three or
more, the concurrence of a majority of such
number shall be sufficient and shall be
required in its exercise.

language of this provision dictates that a
majority vote of authorized members is required for a valid
vote. See1 re:Annlication of 66 North Main St., An
Partnershin, 145 Vt. 1, 2-3 (1984); Lewandoski v. Vt. State
Colleges,  142 Vt. 446, 448-51 (1983); State of Vermont v.

2The other matters
Mr. Bongartz has had an
submissions.

will be decided on January 24 after
opportunity to review the written

_- !



Okemo Mountain, Inc.
Memorandum of Decision
Application #2S0351-IiA-EB
Page 3

Vermont Emergency Board 136 Vt. 506, 508-09 (1978); State
v. Baldwin 116 Vt. 112'(1949). Nothing in these cases or
in Okemo's'arguments persuades us that this statute should
be interpreted differently if some members are disqualified
in a particular case.

Accordingly, Okemo's motion is denied. Regardless of
the number of-Board members participating in this appeal, at
least five members are required to make any decision./3/

Dated
1991.

at Montpelier, Vermont this 18th day of January,

ENVIRONMENTAL BOARD

:::Ferdinand  Bongartz
. Arthur Gibb

Samuel Lloyd
Charles F. StorrOW

3The Board recognizes and agrees with Okemols concern
that if only five members vote, any decision will have to be
unanimous. Because of this concern, which has also arisen
in other cases, the Board will seek legislation this winter
to authorize the appointment&of alternates who may be
authorized to participate in&appeals in which fewer than
seven Board members are qualified to sit.
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