
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

MEMORANDUM OF DECISION

This decision pertains toan objection and motion to
strike filed by Michael Fassler and Robert Rossini (the
Appellants) concerning a decision in this matter issued
June 4, 1991. As is explained below, the motion was treated
as a motion for reconsideration pursuant to Rule 31(A) which
was committed for decision to those members who heard this
matter. Those members determined to reconsider and, on
reconsideration, affirm the June 4 decision.

Re: Okemo Mountain, Inc.
Application #2S0351-lo-EB

BACKGROUND

On March 1, 1991, the Vermont Supreme Court remanded this
matter to the Environmental Board for further proceedings. On
June 4, the Board issued Land Use Permit #2S0351-lo-EB  (Second
Revision) and supporting findings of fact and conclusions of
law. On June 19, the Appellants filed an objection and motion
to strike the June 4 decision. On July 5, the Applicant filed
a response. On July 12, the Appellants filed a supplemental

- memorandum. The Board deliberated on September 4 and October
21.

DECISION

The Appellants' motion was filed after the decision was
issued. There is only one procedure for such a motion in the
Board rules, Rule 31(A), which provides:

Motions to alter decisions. A party may file within
30 days from the date of a decision of the board or
district commission such motions to alter as may be
appropriate with respect to the decision. . . . It
is entirely within the discretion of the board or
district commission whether or not to hold a hearing
on any motion.

: This motion was filed within 30 days
Board therefore treats the motion as
alter.

In their motion, the Appellants
issuing its June 4 decision, did not
5 811, which provides:

of the decision. The
a Rule 31(A) motion to

argue that the Board, in
comply with 3 V.S.A.
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When in a contested case a majority of the officials
of the agency who are to render the final decision
have not heard the case or read the record, the
decision, if adverse to a party to the proceedings
other than the agency itself, shall not be made
until a proposal for decision is served uponthe
parties, and an opportunity is afforded to each
party adversely affected to file exceptions and
present briefs and oral argument to the officials
who are to render the decision.

Based on the alleged noncompliance with this provision, the
Appellants seek issuance of a proposed decision and further
opportunity to present exceptions, briefs, and oral argument.

Some history is necessary to understand the Appellants'
argument. This matter was initially heard by a hearing panel
composed of Leonard V. Wilson as Chair, Ferdinand Bongartz,
and Samuel Lloyd. The panel issued a proposed decision on
January 3, 1990. Oral argument was scheduled and opportunity
for written comments provided. Argument was held during the
Board's meeting of January 17, 1990, and the Appellants and
the Applicant participated. The minutes of that meeting
reveal that Chair Wilson presided over the argument and that
members Bongartz, Lloyd, Arthur Gibb, Charles F. Storrow, and
W. Philip Wagner participated.

The full Board issued a written decision in this matter
on July 11, 1990. The members participating in the decision
were those who heard the oral argument. Subsequent to the
decision, the Appellants filed a Rule 31(A) motion which

resulted in a revised decision and an appeal to the Supreme
Court which resulted in a remand. Concurrent with the remand,
the Appellants filed another Rule 31(A) motion on March 1,
1991. That resulted in a second revised decision. The

members participating in that decision were Storrow as Acting
Chair, Gibb, Lloyd, and Steve Wright and Rebecca Day.

Thus, of the members making the June 4 decision, only
j one, Lloyd, had been part of the hearing panel, and two of
_ them, Wright and Day, were not present at the oral argument
j which had already occurred.

Accordingly, error was committed because the Appellants
did not receive an opportunity to present argument to Members

Day and Wright. 3 V.S.A. § 811 plainly states that the
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argument and written filings are to be made to the officials
who are to render the decision. Thus, argument having been
made to certain Board members, no less than a quorum of those
members should continue to serve on and decide this matter.
See 1 V.S.A. 5 172. Reconsideration of this matter is
therefore warranted by those who heard oral argument.

On reconsideration and review of the record, the members
who heard argument - Bongartz, Lloyd, Gibb, Storrow and Wilson
as Acting Chair' - conclude that the June 4 decision is
warranted and appropriate for the reasons stated therein.

Further, pursuant to Rule 31(A), the Board declines to
exercise its discretion to hold further argument or accept
further written submissions in this matter for two reasons.
First, argument has already been held. Second, the Appellants
have had ample opportunity to submit and indeed have submitted
written comments concerning what the content of the Board's
decision should be (see, for example, the Appellants' March 1
motion to alter).

Accordingly, the Board will issue Land Use Permit
#2S0351-lo-EB  (Reconsidered) and supporting findings of fact
and conclusions of law.

-

'W. Philip Wagner is not available. The Board notes that
members of the hearing panel are involved in today's decision.
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ORDER

1. The Board grants the Appellants' motion to the
extent that it seeks consideration of this matter by
appropriate Board members pursuant to 3 V.S.A. § 811.

2. The Board denies the Appellants' request for oral
argument and further opportunity to file exceptions and
briefs.

3. Land Use Permit #2S0351-lo-EB  (Reconsidered) is
issued. Jurisdiction over this matter is returned to the
District 82 Environmental Commission.

Dated at Montpelier, Vermont this 23rd day of October,
1991.

ENVIRONMENTAL BOARD
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,Leonard U. Wilson, Acting Chair
Ferdinand Bongartz
Arthur Gibb
Samuel Lloyd
Charles F. Storrow
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