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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $8 6001-6092

MEMORANDUM OF DECISION

This proceeding concerns the master plan review of Phase One of a proposed
project that includes the construction of 520 hotel rooms, 700 hotel suites, 160
townhouses, 20 duplexes or single family homes, 180,000 square feet of retail/commercial
space, 50,000 square feet of public assembly/indoor sports space, 96.5 acres of new trails
and other on-mountain improvements at Killington ski resort, 22.3 acres of new trails and
other on and off-mountain improvements at Pica ski resort, and three new parking lots at
Killington ski resort located in the Town of Killington, Vermont (“Project”).

The Vermont Environmental Board (“Board”) has considered several preliminary
issues. As explained in more detail below, the Board has determined in part that (i) it has
jurisdiction to conduct partial review of the master plan for the Project under 10 V.S.A. 5
6086(b) and Environmental Board Rule (“EBR”)  21 despite the fact that construction is
not yet ready to commence as to any aspect of the Project and (ii) there is no authority for
the parties to appeal, or for the Board to consider an appeal, concerning any criterion for
which the district commission was unable to reach “affirmative findings”’ that support a
conclusion of law. As a result, the Board will proceed to review the Project under 10
V.S.A. $5 6086(a)(9)(H)  and (9)(L).

I. PROCEDURAL SUMMARY

On September 14, 1998, Killington, Ltd., Pica Pond Associates, State of Vermont
Department of Forests, Parks & Recreation, Grand Summit Properties, Inc., and American
Skiing Company Resort Properties, Inc. (collectively “Applicants” or “Killington”) filed
Master Plan Application #lRO835 (“Application”) seeking master plan review  of Phase
One of Applicants’ Master Development Plan for the Project.

On April 2 1, 1999, the District #l Environmental Commission (“Commission”)
issued Findings of Fact and Conclusions of Law (“Decision”) regarding the Application in
which it made affh-rnative findings concerning 10 V.S.A. $ 6086(a)(l)(D), (9)(B), (9)(D),
(9)(E), and (9)(L).

On May 20, 1999, Vermont Natural Resources Council (“VNRC”)  filed an appeal
with the Environmental Board from the Decision alleging that the Commission erred in its

’ As a matter of policy, the Board interprets the term “affirmative finding(s)” to mean
findings sufficient to support a conclusion of law.
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findings concerning 10 V.S.A. $3 6086(a)(l)(A), (l)(B), 6, 7, 8, 9(A), 9(H), and 9(L)
(“Criteria (l)(A), (l)(B), 6, 7, 8, 9(A), 9(H), and 9(L)“). VNRC also challenged aspects
of the Master Plan process.

On June 3, 1999, Killington, Ltd. (“Killington”) filed a cross-appeal alleging that
the Commission erred in requiring it to obtain approval of the Agency of Natural
Resources (“ANR”) prior to submitting a required Restoration Plan to the Commission.
The appeal and cross-appeal were filed pursuant to 10 V.S.A. $6089(a) and EBRs 6 and
40.

On June 28, 1999, Mount Holly Mountain Watch (“MHMW”)  filed a letter
requesting party status under Criteria 5, 6, 9(A), 9(H), 9(K), and 9(L).

On June 28, 1999, Board Chair Marcy Harding convened a preheating conference
with the following entities participating:

VNRC by Christopher M. Kilian, Esq. and Job C. Heintz, Esq.
Killington by James CafIiy, Esq. and Carl Spangler
ANR by N. Jonathan Peress, Esq.
Town of Killington Planning Commission (“Planning Commission”)

‘w

by Dick Horner
MHMW  by Peter H. Berg

On June 28, 1999, Chair Harding issued a Prehearing Conference Report and
Order which, among other things, set forth several preliminary issues and a related briefing
schedule. The Preheating Order also addressed the issue of MHMW’s party status.

On July 8, 1999, VNRC, Killington, ANR, and Planning Commission filed a
stipulation concerning the issue raised by Killington on cross-appeal, which is addressed
by the Board herein (“Stipulation”).

On July 23, 1999, the parties submitted stipulated facts concerning the preliminary
issues identified in the Prehearing Order.

During July and August, 1999, the parties filed objections and requests for
clarification in response to the Prehearing Order. In addition, they filed memoranda of law
addressing the preliminary issues.

On September 15, 1999 and October 20, 1999, the Board deliberated concerning
the preliminary issues.
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II. PRELIMINARY ISSUES

The preliminary issues were set forth in the Preheating Order as follows:

1. Does Act 250 jurisdiction attach to and can the Board conduct a partial
review of the Killington Master Plan Project despite the fact that Killington is not
ready to commence construction of any aspect of the Project?

2. If the answer to Preliminary Issue #l is in the affirmative and the Board can
conduct a partial review, does the Board have the authority to consider and to
issue findings of fact regarding those portions of the Killington Master Plan Project
that extend beyond a five year time period?

3. If the answer to Preliminary Issue #I is in the affirmative and the Board can
conduct a partial review, does the Board have the authority to limit or otherwise
define the time frame within which any affirmative findings of fact made in
connection with the Killington Master Plan Project are final and binding?

4. Whether the Board has the authority to accept the appeal of a criterion or
the appeal of individual findings for a criterion, where the Commission was unable
to render an “affirmative  finding” under that criterion.

The Board addresses the following preliminary issues in addition to those set forth
in the Preheating Order:

5. Whether MHMW has party status to participate in the pending appeal
under Criteria 5,6,9(A), 9(H), 9(K), and 9(L).

6. Whether the Stipulation addressing the issue raised by Killington on Cross-
Appeal will be incorporated into any final decision issued by the Board in this
appeal.

m. FINDINGS OF FACT

The facts necessary for the resolution of the preliminary issues are set forth in the
following stipulated facts filed by the parties on July 8, 1999 as amended slightly by the
Board:

1. On February 25, 1998, the Board adopted its Master Plan Permit Policy and
Procedure for Partial Findings of Fact (“Policy”).
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2. 0~ September 14, 1998, Applicants filed the Application pursuant to EBR 21 for
master plan review of Phase One of Kiilington’s Master Development Plan. The
Phase One project includes the construction of 520 hotel rooms, 700 hotel suites,
160 townhouses, 20 duplexes or single family homes, 180,000 square feet of
retail/commercial space, 50,000 square feet of public assembly/indoor sports
space, 96.5 acres of new trails and other on-mountain improvements at Killington
ski resort, 22.3 acres of new trails and other on and off-mountain improvements at
Pica ski resort, and three new parking lots at Killington ski resort located in the
Town of Killington, Vermont (previously defined as the “Project”).

3. On April 21, 1999, the Commission issued its Decision regarding the Application.

4. On May 19, 1999, the Board adopted its Master Permit Guidance Document
( “Gu idance  Documen t” ) .

5.
: /

: /
~ 6.

/

!

On May 20, 1999, VNRC filed an appeal with the Board from the Commission’s
Decision.

The Application materials stated that “this is not a request to commence
construction.” At the time they submitted the Application, the Applicants sought
only partial findings of fact and conclusions on the projects contained in Phase
One. They were not proposing any Phase One construction. No individual
projects were ready to commence. Applicants did not anticipate applying for any
Phase One construction before the fall of 1?99..>

I 7. The issuance of final affirmative findings of fact and conclusions of law for each
and every criterion of 10 V.S.A. 5 6086 is not the objective of the Applicants’
submittal. Where sufficient information is provided and is persuasive, the
Applicants seek affirmative or partial findings.

The Application included information about possible construction beyond Phase
One, specifically Phases Two and Three. The Applicants, however, have only
sought partial findings for Phase One. Phase One is expected to commence in the
year 2000. Killington originally intended that Phase One would be constructed in
years l-4, Phase Two in years 5-8, and Phase Three in years 9 and beyond.
Killington intended to complete all Phase One construction by the year 2003.
Killington now expects that it may take as many as eight years to complete all
Phase One construction. The Commission issued partial findings addressing only
Phase One.

:
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IV. DISCUSSION AND CONCLUSIONS OF LAW

A. Does Act 250 jurisdiction attach to and can the Board conduct a
partial review of the Killington Master Plan Project despite the fact that,Killington
is not ready to commence construction on any aspect of the Project? (Preliminary
Issue #l)

10 V.S.A. 5 6086(a) provides that “[a]t the request of an applicant, or upon its
own motion, the district commission or the [B]oard  shall consider whether to review any
criterion or group of criteria of [§ 6086(a)] before proceeding to or continuing to review
other criteria. This request or motion may be made at any time prior to or during the
proceedings.” The underlying purpose of the master planning process is that an applicant
can obtain guidance and a degree of assurance as to some aspects of its proposal even if it
is not ready to commence construction on the entire project. Therefore, the master
planning process allows applicants to present an incomplete application, provided it is
sufficiently complete for the district commission or Board to make conclusions of law as
to some aspects of the project that are not likely to change over time (e.g. the existence of
bear habitat, rural growth areas, etc.). As stated in the Policy:

The objective of the master permit policy and procedure . . . is to provide guidance
and greater predictability to the applicant in the review of complex development
projects. [T]he  applicant may seek permission . . . to proceed with review under
specific criteria of the act in order to gain a greater degree of assurance that titure
development projects may be approved on a proposed development tract. This
procedure will allow for greater efficiency in the environmental review process and
therefore avoid unnecessary and unreasonable costs to the applicant.

Policy at 1. “In addition, [the master plan procedure] provides those afforded party status
an opportunity to participate in the review of long-term master plans for complex
development projects.” Guidance Document at 6. The procedures of the master planning
process “are intended to minimize costs and inconvenience to applicants and shall be
applied liberally . . for that purpose . . . .‘I EBR 21(F).

VNRC alleges that the Board and Commission cannot review Phase One of the
Killington Master Plan and issue affirmative findings under any criteria because the
Applicants are not ready to commence the construction of any aspect of the Project.
MHMW supports this proposition. VNRC’s  argument is based primarily on Vermont
Supreme Court cases concluding that “jurisdiction does not attach until construction is
about to commence.” In re Vermont Gas Systems, 150 Vt. 34, 38 (1988). See also, QJ_
In re Agencv  of Administration, 141 Vt. 68, 78-79 (1982). Because the parties have
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stipulated that no individual projects are yet ready to commence, VNRC argues that the
most basic prerequisite‘to the Board’s exercise ofjurisdiction is lacking.

VNRC’s argument fails to recognize a fundamental distinction between the Board’s
exercise ofjurisdiction in the Vermont Gas and Agency of Administration cases and the
present case. In both Vermont Gas and Agency of Administration, the Board attempted
to assert jurisdiction where the applicants opposed the Board’s review of plans for possible
future development. In contrast, the Applicants in the present case voluntarily submitted
their master plan for review. & 10 V.S.A. $4 6025(b) and 6086(b); EBR 21. As
Killington argues, the cited Supreme Court cases do not address “whether the Board must
refuse jurisdiction where an applicant has voluntarily submitted a master plan application.”
Killington Memorandum of Law at 10 (emphasis in original).

VNRC  relies upon the Supreme Court’s decision in Town of Cavendish v.
Vermont Public Power Suooly  Authority as additional support for its argument that partial
findings cannot issue because construction is not ready to commence. 141 Vt. 144
(1982). Town of Cavendish states in part that “there must be an actual controversy
between the parties to confer jurisdiction” and that the parties cannot waive this
requirement. u at 147. The Applicants herein are not asking the Board to “speculat[e]
about the impact of some generalized grievance.” U They are not seeking an advisory
opinion on a hypothetical and unformed plan. Rather, Applicants request review of
specific criteria as a preliminary step toward requesting a construction permit as
contemplated in 10 V.S.A. 0 6086(b) and EBR 21. The particular criteria for which
Killington now seeks a determination will not change regardless of the specific proposal
for construction that Killington eventually submits; that is, the Project will be no more and
no less susceptible to the rendering of afftrmative  findings when construction is ready to
commence than it is now.* Accordingly, VNRC’s reference to Town of Cavendish does
not lend support to its argument.

Despite VNRC’s implication to the contrary, this is not a situation where Killington
is impermissibly  attempting to concede subject matter jurisdiction where no such
jurisdiction exists. & VNRC Memorandum of Law at 6. Subject matter jurisdiction
concerns the authority of a tribunal to review the issues raised (u a traffic court  has no

jurisdiction to issue a divorce decree, even if the parties seeking a divorce “concede” to

* VNRC has an opportunity to participate in connection with the Master Plan review,
from which it has specific rights of appeal. It may also participate in considering permit
applications for discrete projects when such applications are submitted. It is therefore not
harmed by present consideration of specific criteria regardless of whether construction is
ready to commence.
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the jurisdiction of the traffic court). a, u, Shute v. Shute, 158 Vt. 242, 248 (1992);
Gerdel v. Gerdel,  132 Vt. 58, 65 (1973). The Board and the district commissions are not
exceeding their jurisdiction, however, because they are precisely the administrative bodies
empowered with jurisdiction to review a project for compliance with Act 250,

VNRC also argues that “[blefore  the district commission or Board can grant a
master permit with partial findings of fact for a master plan project, it must be able to
make affirmative findings under all of the criteria for those aspects of the project seeking
construction approval.” VNRC Memorandum of Law at 7 (emphasis added). While this
statement is true in and of itself, it is not pertinent to the matter now before the Board.
The Applicants seek only partialfindirrgs  here. They do not seek a permit. Although the
details of Applicants’ Project are currently insufficient to support a permit application, they
are potentially sufficient to support preliminary findings for those criteria for which they
now seek review. This is different than the situation in Vermont Gas where the Supreme
Court found that the “three-year expansion project was actually nothing more than a loose
grouping of possible developments in unrelated areas” combined into a hypothetical
project for purposes of obtaining financing. Vermont Gas, 150 Vt. at 36.

Although 10 V.S.A. $6086(b), EBR 21(A), the Policy, and the Guidance
Document contemplate that a permit application for a portion of the project (generally
infrastructure) will accompany a request for partial findings, they do not expressly prohibit
the filing of a request for partial filings without simultaneously filing a permit application.
The Board cannot conclude that a complete application for some. element of construction j

is required in all situations under EBR 21(A). As the District Commission stated in its
Decision:

To rule [that a master plan can be reviewed only if construction is about to !
I

commence on some aspect of the project] would . . . unnecessarily obligate a I

large-scale master plan review applicant to prematurely propose construction of /

even the most meaningless feature of the development simply to overcome this I

hyper technical alleged impediment. [Rleview  is entirely appropriate where, as in j

this case, the applicant’s plans remain in an early formative stage and the applicant :

is seeking to identity  global issues associated with a very large master plan. . . .

We might reach a different conclusion on a small project where the commission’s
[or Board’s] resources would be wasted in a purely theoretical review of a small
project.

Decision at 2. a Re: P.F. Partnership, #9A0169-EB,  Memorandum of Decision at 2-3
(May 12, 1989) (EBR 21, which was identical in pertinent aspects to the rule as now
written, “allow[ed]  resolution of issues relating to some criteria without requiring
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applicants to address all criteria if the circumstances warrant delay in review of the other
criteria”).

Review of this Application will not “work[]  a substantial hardship or inequity upon
other parties to the proceedings, unduly delay final action on the application, or make
comprehensive review of an application under applicable criteria impractical or unduly
difficult.” EBR 21(A). Pursuant to EBR 2 l(F), it will serve to “minimize costs and
inconvenience to” the Applicants. A partial review will enhance the ability of the
Commission and the pat-ties to conduct and participate in a comprehensive review over
time. Accordingly, the Board concludes that the Board and Commission can conduct a
partial review of the Killington Master Plan despite the fact that Applicants are not ready
to commence construction on any aspect of the Project.

B. Whether the Board has the authority to accept the appeal of a
criterion or the appeal of individual findings for a criterion, where the District
Commission was unable to render an “affkmative  finding” under that criterion.
(Preliminary Issue #4)

In the alternative, VNRC argues that if the Commission and Board can issue w
partial findings in this matter, then VNRC should be permitted to appeal each of the
criteria it has raised, specifically Criteria (l)(A), (l)(B), 6, 7, 8, 9(A), 9(H), and 9(L).
VNRC Memorandum of Law at 17-l  9. In contrast, ANR and Killington contend that the
only criteria that are ripe for appeal are those for which the Commission issued affirmative
findings: Criteria l(D), 9(B), 9(D), 9(E), and 9(L).

Under the master plan process, affirmative  findings, conclusions of law, and
conditions or limitations remain in effect, “for a reasonable and proper term,” pending
issuance or denial of a permit. EBR 21(A). For example, the Commission concluded that

!

/
the Project will not significantly reduce the agricultural potential of prime agricultural soils
based upon its finding of fact that there are no primary agricultural soils on the Project
site. Decision at 69. This affirmative finding and its accompanying conclusion of law are
binding for a certain number of years, provided that there is no material or substantial
change to the master plan and background facts do not change significantly. EBR 21(A).
The  pa r t i e s  may  appea l  f rom th i s  de t e rmina t ion  a s  a  r e su l t  o fSee also Policy at 2, n. 1.
the conclusive and binding nature of the Commission’s decision under this criterion. 10
V.S.A. $ 6086(b); EBR 21.

In contrast, if a district commission is unable to reach a conclusion regarding a
particular criterion because the applicant has not provided sufficient  information, then the
findings of fact issued in connection with that criterion can have no binding force and
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effect. Therefore, of the criteria appealed to the Board in the instant proceeding, findings
of fact concerning Criteria (l)(A), (l)(B), 6, 7, 8, 9(A), and 9(H) are inconclusive and
merely provide the parties with a “weather report.” They are not binding under the
statute, Board rules, Policy, or Guidance Document. Because they have no binding effect,
the findings of fact under those criteria are not ripe for appeal at this time.

The Board concludes that it has no authority to accept the appeal of a criterion OY
the appeal of individual findings for a criterion where the Commission was unable to
render an affirmative finding under that criterion. Accordingly, the Board will consider
Criterion 9(L) (rural growth areas) in this appeal because the Commission reached an
affirmative finding as to that criterion.

In addition, the Board will review the Project as to Criterion 9(H) (costs of
scattered development). In its conclusions of law, the Commission determined that the
Project is physically contiguous to an existing settlement. This conclusion ended analysis
under Criterion 9(H) and, as a result, the Commission did not review the Project under the
subcriteria of that criterion. Despite its conclusion regarding contiguity, the Commission
stated that it was unable to reach affirmative findings of fact and conclusions of law as to
Criterion 9(H) because the Policy precludes such action. See Policy at footnote 1. While
the Board agrees that this reading of the Policy is accurate, the Board concludes that
Policy footnote 1 does not apply to situations where a commission can determine, under
the facts presented, that a project is physically contiguous to an existing settlement. The
Board concludes that the Commission essentially made afknative findings under Criterion
9(H) and could have stated that it had done so. As a result, the Commission’s decision
under Criterion 9(H) is ripe for appeal.

The Board will consider the Project under Criteria 9(H) and 9(L) in this appeal.

C. If the answer to Preliminary Issue #l is in the affh-mative  and the
Board can conduct a partial review, does the Board have the authority to consider
and to issue findings of fact regarding those portions of the Killington Master Plan
Project that extend beyond a five year time period? (Preliminary Issue #2)

VNRC argues that if the Board reviews the Project under any criteria in this
appeal, then it must consider all phases of the Master Plan, and not just Phase One.
VNRC alleges that Killington “resists any consideration of the potential impacts of Phases
Two and Three of its plan because they extend too far into the future” -- that is, they
extend beyond the five year period contemplated in the Policy. Specifically, the Policy
states that “[plartial  findings of fact should be issued for a period not to exceed five years
since this represents a reasonable planning period within which potential impacts under the
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relevant criteria can be ascertained.” Policy at 1. VNRC argues that the five-year
limitation urged for issuing findings of fact has nothing to do with the how far into the
&ture the Board may need to look in order to reach an afftrmative conclusion under the
criteria on appeal.

While the Board concurs with VNRC’s  interpretation of the Policy, the Board also
notes that it is not required to look beyond the five year time frame simply because VNRC
asks it to do so. “[Albsent  a compelling reason to do so, the Board will not limit what
evidence may be offered under a criterion, or what issues may be decided under that
criterion, relative to a project on appeal prior to the convening of an evidentiary hearing.”
Re: Town of Stowe, #l-00035-9-EB,  Findings of Fact, Conclusions of Law, and Order at
40 (May 22, 1998) [EB #680]. Neither will the Board require, in advance of a hearing,
that certain evidence be provided. Rather, the Board will reach its conclusions in this
appeal based upon its review of the evidence that the parties provide. Applicants have the
burden to provide sufficient evidence for the Board to reach an affirmative  conclusion as
to the criteria on appeal. Therefore, if the Board needs evidence concerning Phases Two
and Three in order to reach an affirmative conclusion, then it is incumbent upon
Applicants to provide such information.

The Board has the authority to review information regarding aspects of the
U

1 Killington Master Plan project that extend beyond a five year time period if such
I information is pertinent to or necessary for its conclusions. At !his time, however, the I

/
~ i

Board will not require Applicants to submit such evidence.

D. If the answer to Preliminary Issue #l is in the affkmative and the
Board can conduct a partial review, does the Board have the authority to limit or
otherwise define the time frame within which any affirmative findings of fact made
in connection with the Killington Master Plan Project are final and binding?
(Preliminary Issue #3)

In its Decision, the Commission states:

/
Affirmative findings, if unappealed, remain binding on the applicant, parties, and
the commission for a period of five years , . . . If a subsequent application is filed
within the five year period (for construction of a discrete feature of the master plan
project), no additional evidence need be submitted by the applicant under criteria
for which affirmativefindings have been issued.

Decision at 10 (emphasis in original). VNRC interprets this aspect of the Commission’s
Decision as limiting VNRC’s appeal rights, arguing that the Commission cannot deny it the
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right to appeal after the issuance of a final decision on the complete application as
provided in $6086(b).

The Board does not believe that it was the Commission’s intention to limit  the
parties’ appeal rights as those rights are set forth in 10 V.S.A. § 6086(b) and EBR 2 1.
Nevertheless, it understands VNRC’s  concern that this matter be clarified now in order to
avoid prejudicing whatever appeal rights it may have at a later date. Accordingly, the
Board answers this issue in the negative. Neither the Board nor the Commission have the
authority to limit or otherwise define the time frame within which affh-mative  findings of
fact made in connection with the Killington Master Plan Project are final and binding if
such limitation or definition contravenes the appeal rights set forth in 10 V.S.A. $ 6086(b)
and EBR 21.

E. Party Status of MHMW

MHMW has requested party status under Criteria 5, 6, 9(A), 9(H), 9(K), and 9(L)
in this appellate proceeding. The District Commission denied MHMW party status under
all criteria except Criteria 5 and 6. Chair Harding’s Prehearing Order concluded that, of
the issues that may potentially be before the Board on appeal, MHMW has party status
only under Criterion 6. The Board has today determined that Criteria 9(H) and 9(L) are
the sole issues on appeal. Based on its review of MHMW’s  petition for party status, the
Board concludes that MHMW has demonstrated that it may participate as a party in
VNRC’s  valid appeal of Criteria 9(H) and 9(L). Because no valid appeal has been filed
from Criteria 5, 6, 9(A), and 9(K), the Board concludes that MHMW has no party status
in this appeal as to those criteria.

E. Parties’ Stipulation

The final issue which the Board considers today is whether to approve the parties’
Stipulation changing subsection:(d) on page 24 of the Commission’s Decision by deleting
the phrase “as approved by the Agency of Natural Resources.” The Stipulation addresses
a condition which the Commission would wish to impose concerning Criterion l(B). The
Commission did not, however, issue affirmative  findings as to Criterion l(B). Decision at
10. Therefore, for the reasons set forth above, the Board concludes that it has no
jurisdiction at this time to consider whether to approve the Stipulation. ,
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V. ORDER

1. The Board and Commission may conduct a partial review of the Killington
Master Plan project despite the fact that Applicants are not yet ready to commence
construction on any aspect of the Project.

2. The Board has no authority to accept the appeal of a criterion or the appeal
of individual findings for a criterion where the district commission is unable to render
affirmative findings under that criterion.

3. The Board has the authority to review information regarding aspects of the
Killington Master Plan project that extend beyond a five year time period if such
information is pertinent to or necessary for its conclusions as to the criteria on appeal. At
this time, however, the Board will not require Applicants to submit such evidence.

4. Neither the Board nor the district commissions have the authority to limit
or otherwise define the time frame within which affirmative findings of fact made in
connection with the Killington Master Plan Project are final and binding if such limitation
or definition contravenes the appeal rights set forth in 10 V.S.A. 5 6086(b) and EBR 2 1.

,

\

5. MHMW is granted party status to participate in the appeal from the
Commission’s Decision as to Criteria 9(H) and 9(L). Because no valid appeal has been
filed from Criteria 5,6,9(A), and 9(K), the Board concludes that MHMW has no party
status in this appeal as to those criteria.

6. The Board has no jurisdiction at this time to consider whether to approve
the Stipulation because it concerns Criterion 1 (B), a criterion that is not ripe for appeal.

7. Criteria 9(H) (costs of scattered development) and 9(L) (rural growth
areas) are the only criteria raised by a party which the Board may now consider on appeal.
Therefore, the issues on appeal are:

1. Whether and to what extent the Killington Master Plan Project will
comply with 10 V.S.A. 3 6086(a)(9)(H).

2. Whether and to what extent the Killington Master Plan Project will
comply with 10 V.S.A. 4 6086(a)(9)(L).

8. This matter will proceed on the issues identified above pursuant to a
scheduling order to be issued by Chair Harding on even date herewith, as that order may -.,
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from time to time be modified.

nd
Dated at Montpelier, Vermont this& day of October, 1999.

ENVIRONMENTAL BOARD

George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Jill Broderick, Alternate Member
Donald Sargent, Alternate Member

Board Member Robert H. Opel did not participate in the deliberations concerning the
preliminary issues in this appeal.
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