
VERMONT ENVIRONhlENTAL  BOARD
10 V.S.A. # 6001-6092

Re: Pike Industries, Inc.
and William E. Dailey, Inc.

Land Use Permit #lR0807-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal from Land Use Permit #lR0807,  issued to Pike
Industries, Inc. (“Pike”) and William E. Dailey, Inc. Y‘Dailey”)  (collectively, “Permittees”),
pursuant to 10 V.S.A. 55 6001-6092 (“Act 250”),  by the District #I Environmental Commission
(“Commission”), on June 27, 1997, as modified by a Decision on Motions to Alter dated October
23, 1997 (“Permit”). The Permit specifically authorizes the Permittees to operate a concrete
plant for production of up to 25,000 cubic yards of concrete per year, and to extract up to 67,000
cubic yards of aggregate, sand, and gravel during a 200 day annual operating season from a pre-
existing gravel pit in the Town of Wallingford, Vermont (“Project”).

As explained below, the Environmental Board (“Board”) concludes that an Act 250
permit should issue for the Project. However, based on the Board’s independent review of the
application and the parties’ stipulations, the Board modifies certain conditions imposed by the
Commission in the Permit addressing impacts under Criteria 1 and 8 (noise), 5 (traffic), and 10
(regional plan), and the construction of 10 V.S.A. $ 6090(b)(l) (permit duration).

1. BACKGROUND AND STATEMENT OF .fUlUSDICTION

On July 11, 1996, Pike and Dailey filed an application for an Act 250 permit to operate
an asphalt plant, to operate a concrete plant for production of up to 25,000 cubic yards of con-
crete per year, and to extract up to 20,000 cubic yards of sand and gravel annually from a pre-
existing gravel pit. All operations were to be located 3n a 141 -acre tract of land located west of
the Otter Creek and off of Creek Road in the Town of Wallingford, Vermont (“Project Tract”).
The asphalt plant was subsequently eliminated from the application and the estimated maximum
annual extraction of commercial reserves was raised to 67,000 cubic yards.

Although commercial extraction activities had occurred at the Project Tract prior to the
enactment of Act 250, the basis for Act 250 jurisdiction with respect to this application is that
certain activities now proposed at the property constitute a substantial change to that pre-existing
development pursuant to 10 V.S.A. 5 6001(3)  and Emiironmental  Board Rule (“EBR”)  2(G).’

I In 1993, the State of Vermont initiated a civil action against Pike’s predecessor in
interest, Frank W. Whitcomb  Construction Corporatior  (“Whitcomb”), in Rutland  Superior
Court. In this action the State alleged that Whitcomb  had violated a number of state environmental
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On June 27, 1997, the Commission granted to the Permittees Land Use Permit #lR0807
and issued supporting Findings of Fact, Conclusions of Law and Order. On October 23, 1997, in
response to motions to alter filed by Pike, by the Town of Wallingford, and by various neighbors,
the Commission issued a Memorandum of Decision modifying its June 7, 1997 decision and

laws in the course of its operations on the Project Tract. Among other things, the State contended
that Whitcomb’s operations were in violation of 10 V.S.A. chapter 151 (“Act 250”)  in that
Whitcomb had engaged in activities on the property that required an Act 250 permit without having
obtained such a permit. When Pike purchased Whitcomb’s property in May 1993, the State
amended its complaint in the aforesaid lawsuit to add Pike as a defendant.

Pike, Whitcomb, and the State subsequently entered into two stipulations providing for the
resolution of the claims made by the State in the aforesaid lawsuit. In one of these stipulations Pike
agreed, subject to certain conditions, to seek an Act 250 permit for its intended activities on the
Whitcomb Property. Pike’s agreement in this regard is embodied in the Consent Decree adopted by
the Rutland  Superior Court in August 1995. StatVermont v. Frank W. Whitcomb Constructione of
Corooration and Pike Industries. Inc., Docket No. SOOSl-93  RcC.

Pike moved the Court in November 1997 to partially vacate the consent decree to allow it
to adjudicate the issue whether Whitcomb’s post-1970 activities at the site constituted a substantial
change to a pre-existing development and therefore required an Act 250 permit. However, Pike did
not raise a jurisdictional challenge to Land Use Permit #lR0807  in its notice of appeal to the Board.

The Board has primary jurisdiction to consider jurisdictional questions. EBR 3; seealso,
In re Denio, 158 Vt. 230, 236 (1992) (appellant who failed to raise a jurisdictional challenge in its
proceeding before the Board could not raise it for the first time before the Supreme Court absent
extraordinary circumstances). Because jurisdiction with respect to the pending application was not
raised by the Permittees in the proceeding before the Board, the Board assumes that Pike has waived
its jurisdictional challenge and that jurisdiction attaches at least with respect to Pike’s current
proposed activities.

Whether or not jurisdiction attached to Whitcomb’s post-1970 activities is not a question
presently before the Board. If the Permittees subsequently contest jurisdiction with respect to these
activities, they will bear the burden of production and persuasion with respect to both pre-existing
development (e.g.: levels of blasting, extraction, on-site manufacture, traffic, etc.) and post-1970
development. Re: Pike Industries. Inc.. and William E. Dailev. In jc , #lR0807,  Findings of Fact,
Conclusions of Law, and Order at 8, Finding 20 (June 27, 1997); Re:PikeInc.. n
William E. Dailev. Inc #lR0807,  Memorandum of Decision on Motions to Alter at 7, Ruling 12
(Oct. 23, 1997). See &Q, Re: Richard and Barbara Woodard, #SW1262-EB,  Findings of Fact,
Conclusions of Law, and Order at 11 (Dec. 18, 1997) [#676]  (and cases cited therein with respect
to jurisdictional challenges).
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I1
certain conditions in the Permit

On November 24, 1997, Pike filed an appeal Through  its attorney Charles F. Storrow,
Esq., pursuant to 10 V.S.A. 3 6086(a). Pike contend:: that the Commission erred with respect to
Permit Conditions 3, 10, 12, 19(fl and 27, and supporting Findings of Fact and Conclusions of
Law under Criteria 1 (air pollution), 5 (traffic), and 8 (aesthetics), and its interpretation of 10
V.S.A. § 6090(b)(l) (permit duration). Pike also filed a Request for Stay of Permit Conditions
10 and 19(F), and a request to Recess or Continue Hearing on Appeal. Pike subsequently
withdrew its request for a continuance of this appeal proceeding.

II On January 5,1998, Board Chair Marcy Harding convened a prehearing  conference in
tlus matter. On January 14, 1998, she issued a Prehearing Conference Report and Order.

11

;
On January 27, 1998, Pike filed objections to the Prehearing Conference Report and

i ;
Order. Pike objected to the grant of party status to certain neighbors with respect to Criterion 5.
It also objected to an expansive scope of appeal in this proceeding.

On January 27, 1998, adjoining property owner Ruth Tarbell, through her attorney

i
Mary Ashcroft, Esq., filed an objection to the Prehearing Hearing Conference Report and Order,
seeking an expansive scope of appeal and party statu.3  under additional Act 250 criteria or, in the
alternative, the right to file a cross-appeal out-of-time. Ms. Tarbell requested oral argument.

1: On January 27, 1998, Kenneth H. Fredette, pro se, a neighboring lessee, objected to the
Chair’s preliminary ruling denying him party status u:lder  Criteria 1 and 8.

11
On February 10, 1998, adjoining property owners, Cynthia and Oscar Daubenspeck,

i pro se, requested an opportunity to be heard with respect to Pike’s objection to the grant of party
status under Criterion 5.

On February 10, 1998, Pike filed a memorandum in response to Ms. Tarbell’s objection
to the Prehearing Conference Report and Order and various requests for relief.

On February 25, 1998, the Board heard oral argument and deliberated with respect to
the parties’ various objections and Pike’s request for z stay. On February 26, 1998, the Board
issued an Order on Preliminary Issues. It limited the ::cope  of review in this proceeding to
Criteria 1 (noise), 8 (noise), and 5 (traffic). It broadered the scope of review to include Criterion
10 (regional plan) because the Permittees’ appeal of Condition 27 placed this criterion at issue.
It granted Pike’s request for a stay of Conditions 10 and 19(f) in Land Use Permit #lR0807,  and
denied Ms. Tarbell’s request for a cross-appeal filed out-of-time. The Board also granted Pike’s
request for a stay of Conditions 10 and 19(f).
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The following persons were granted party status and participated in this proceeding:

Pike and Dailey, pursuant to EBR 14(A)(l);
Town of Wallingford (“Town”) and Wallingford Planning Commission (“Planning
Commission”), represented by A. Jay Kenlan,  Esq., pursuant to EBR 14(A)(3);
Oscar and Cynthia Daubenspeck, pro se, adjoining landowners pursuant to EBR

14(A)(5);
Betty Ann and Donald Lockhart, pro se, in their individual capacity as adjoining property

owners, pursuant to EBR 14(A)(5);
John H. MacLeod,  pro se, in his individual capacity as adjoining property owner,

pursuant to EBR 14(A)(5);
Ruth R. Tarbell,  adjoining landowner, pursuant to EBR 14(A)(5);
Ken Fredette, neighboring lessee, pro se, pursuant to EBR 14(B); and
Highland Beach Associates, Inc., (“HBA”) and Highland Homesites, Inc. (“HI+%“),

represented by Seth B. Bongartz, Esq., pursuant to EBR 14(B).

In March and early April 1998, the parties prefiled direct and rebuttal testimony and
exhibits.

On April 10, 1998, the Chair convened a second preheating conference, at which time the
parties advised the Chair that they had reached an oral settlement of the issues on appeal and
would like a continuance. On April 13, 1998, the Chair issued a Second Prehearing Conference
Report and Order and granted a continuance to allow the parties time to finalize their settlement
and tile with the Board proposed stipulated findings of fact, conclusions of law, and permit
conditions.

The Chair issued a Revised Scheduling Order on May 13, 1998, and a Second Revised
Scheduling Order on May 18, 1998, in which she granted additional continuances.

On June 1, 1998, the parties jointly filed proposed stipulated findings of fact, conclusions
of law and order with permit conditions. No requests for oral argument were filed.

The Board deliberated on June 24. 1998. Based unon  its review of the record in this
matter, the Board concluded that it is not contrary to the values of Act 250 to issue a revised
Land Use Permit for the Project, consistent with the parties’ stipulation. The Board then
declared the record complete and adjourned its proceeding.

This matter is now ready for final  decision. To the extent that any proposed findings
of fact and conclusions are included within, they are granted; otherwise, they are denied. &
Petition of Village of Hardwick  Electric Denam, 143 Vt. 437,445 (1983).
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II.

1.

2.

3.

4.

5.

III.

ISSUES

Whether, pursuant to 10 V.S.A. 9 6086(a)(l), the Project will result in undue air
pollution with respect to noise.

Whether, pursuant to 10 V.S.A. 5 6086(a)(5), the Project will cause unreasonable
congestion or unsafe conditions with respect to the use of highways.

Whether, pursuant to 10 V.S.A. 5 6086(a)(8), the Project will result in an undue adverse
effect on aesthetics with respect to noise.

Whether, pursuant to 10 V.S.A. 5 6086(a)(lO),  the Project is in conformance with any
duly adopted regional plan.

If a permit is granted for the Project, what is an appropriate duration for that permit
consistent with 10 V.S.A. 5 6090(b)(l).

FINDINGS OF FACT

The Board has reviewed the stipulations of the parties and makes the following findings
If fact. In accordance with these stipulations, the Board hereby incorporates by reference the
Zommission’s  Findings of Fact, Conclusions of Law, and Order (Jun. 27, 1997) (Altered Oct. 23,
1997) except as expressly modilied  herein. To the extent that the parties’ stipulations reference
specific exhibits admitted by the District Commission, these exhibits are hereby officially

1 i noticed.
I
I

1

2

3

Pike owns a tract of land consisting of approximately 141 acres (“the Project Tract”) located
west of Otter Creek off of Creek Road in the Town of Wallingford.

The Project Tract was previously owned by the Flank  W. Whitcomb  Construction
Corporation (“Whitcomb”). In the 1960’s Whitcclmb  began an earth resource extraction and
processing operation on the Property and also installed and began operating a hot mix
asphalt plant at the site.

In the 1980’s  Whitcomb  began leasing a portion cf the Project Tract to Dailey for use by
Dailey in producing ready-mix concrete. Pike acquired the Project Tract in May 1993,
subject to Dailey’s lease, which runs until August, 20 11. Pursuant to this lease Dailey
operates a ready-mix concrete plant on the property.
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4.

5.

6.

7.

8.

Pike applied to the Commission for an Act 250 permit on July 11, 1996. In its application
Pike sought authorization to extract and process aggregates, and manufacture hot mix
asphalt, at the Project Tract. Dailey joined in this application as a co-applicant for the
purpose of obtaining authorization to continue manufacturing ready-mix concrete at its plant
on the property. Pike’s and Dailey’s application relates to an approximately 50-acre portion
of the Project Tract (“the Project Site”). The Project Site is the portion of the Project Tract
that Whitcomb  and Dailey had utilized in their operations, and is depicted on a drawing
entitled “Existing Site Conditions, ‘Village Site,’ Wallingford, Vermont,” (dated December
22, 1995, last revised June 27, 1996, and prepared by North American Reserve), which Pike
submitted with its application. Commission Exhibit #73. Ruth Tarbell’s property and
residence is immediately to the north of and adjoining the Project Site.

In January 1997, Pike withdrew its proposal to install and operate a hot mix asphalt plant at
the Project Site. Pike nonetheless continued to seek a permit for its proposed aggregate
extraction and processing operation.

After conducting several days of hearings in August 1996 and February 1997 the
Commission issued Land Use Permit #lR0807  on June 27, 1997. In October 1997, the
Commission issued a Memorandum of Decision in which it ruled on various Motions to
Alter filed by some of the parties seeking changes in the permit issued in June.

Land Use Permit #lR0807,  as modified by the aforesaid Memorandum of Decision, con-
tains a number of conditions. Pike initiated the present appeal seeking the deletion or
modification of four of these conditions: Conditions 3, 10, 12, and 27.

Condition 3 requires that operations on the Project Site be restricted to no more than 200
days per year. Condition 3 specifically states:

Operations on the site shall not be conducted for more than 200 days in any calendar
year (“operating season”). This limitation does not apply to office-only employees.

9. Conditions 10 and 19(f) both prohibit the use of so-called “automatic back up alarms” on the
vehicles and equipment operated at the Project Site.

10. Condition 10, as initially imposed by the Commission in Land Use Permit #lR0807,
specifically stated: I

All trucks and other vehicles and equipment which are required by law to have back- 1
up alarms shall be retrofitted and operated on the tract with intermittent back-up I

I
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alarms which are designed to sound only if an object is actually behind the vehicle.
The use of automatic backup alarms is prohibited on the tract,

Condition 10 was subsequently altered by the Commission in its Memorandum of Deci-
sion on Motions to Alter (Oct. 23, 1997) to allow other alternatives to mitigate noise
impacts:

All trucks and other vehicles and equipment which are required by law to have back-
up alarms shall be retrofitted and operated on the tract with such noise reducing
alternatives or methods as are approved by the Vermont Occupational Safety and
Health Administration (“VOSHA”). Use of single volume automatic back-up alarms
is prohibited on the tract.

The methods approved by VOSHA, based on federal legal requirements, are: (1) an
automatic single-volume alarm; or (2) a “sound sensitive” alarm which adjusts the volume to
a point that exceeds ambient noise levels, but ensures that the volume is no higher than it has
to be; or (3) an “intermittent alarm” which sounds only when an object is sensed behind the
vehicle or equipment; or (4) the stationing of an observer alongside the vehicle to provide a
warning to the driver. With respect to the last method, the observer must be wearing a hard
hat, vest, and a whistle to warn employees to move. At night, lighted batons are added to the
equipment requirement. Training is required for observers.

Condition 19(f) specifically states:

Backup alarms shall be of the “intermittent” type, which sound only when an object is
detected behind the vehicle. Use of automatic back up alarms is prohibited.

Condition 19(f) was subsequently altered by the 13ommission  in its Memorandum of
Decision on Motions to Alter (Oct. 23, 1997) to mad:

Back-up alarms or methods shall conform with condition #lO in this permit. Use of
single volume automatic alarms is prohibited.

Condition 12 prohibits the use of Route 140 East oy trucks traveling to and from the
Project Site except in cases where those trucks are making “local deliveries.” Condition 12
specifically states:

Haul truck trips shall not exceed 125 in any one operating day. One round trip (in
and out or out and in) constitutes one trip. In any single operating season of 200
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16.

17.

days, the daily average of truck trips shall not exceed 65. All trucks shall use Creek
Road south to Maple Street and then to Route 7 (“the truck route”). Deviations from
the truck route are prohibited except for local deliveries. Convoying of trucks is not
allowed. Truck drivers shall yield to northbound vehicles crossing Creek Road bridge.
All truck loads shall be covered.

In its Memorandum of Decision on Motions to Alter (Oct. 23, 1997), the Commission
revisited Condition 12 in its consideration of a party status request by Mr. Robert Some.
Although it did not expressly alter Condition 12, the Commission stated: “[o]ur permit
condition 12 clearly prohibits the use of School Street to or from this project except for
‘local deliveries,“’ and “[tlherefore,  use of School Street (Route 140 east) is largely
prohibited.” These statements when read with Condition 12 effectively prohibit the use
of School Street (Route 140 east) as a truck route for through traffic to and from the Project
Tract.

Condition 27 requires that all commercial activities on the Project Tract cease by October
1,2005.  Condition 27 specifically states:

Pursuant to 10 V.S.A. 5 6090(b), this permit shall expire on October I,2005
and will remain in effect until that date, as long as there is compliance with the
conditions of the permit (amended June 2 1, 1994 [sic]). Commercial activity
on the tract after this date requires the prior review and approval of the District
Commission of a new application under 10 V.S.A. 0 6001 et seq.

Oueratine  Season

18. During the time when Whitcomb  owned the Project Tract, operations at the Project Site were
conducted mainly during the construction season in Vermont, i.e., late spring, summer and
early fall. However, Whitcomb  did sell sand and gravel to local municipalities during the
winter for use in winter maintenance of local roads. This gravel and sand would generally
be sold from stockpiles created during the construction season. In addition, Dailey would
sometimes activate its concrete plant during the winter in response to demand for concrete
for winter time construction projects. Historically, the overall level of activity at the Project
Site during the colder months was much less than during the construction season.

~ ~ 19. The parties have agreed to delete the 200 day per year operational limitation imposed by the

i’
Commission in Condition 3 and, in lieu thereof, propose a condition that will allow Pike and

~1
Dailey to conduct limited year-round operations at the Project Site in a manner consistent
with historical usage of the Project Site during the colder months.
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Specifically, the parties propose that between November 1 and April 30 Pike (and its
customers) be allowed to truck stockpiled aggregates off of the Project Site, and to engage in
limited excavation of aggregates at the Project Site. Under the parties’ proposal Pike will
not be able to process (i.e., crush) aggregates between November 1 and April 30, nor will it
be able to conduct any drilling or blasting.

The parties also propose that Dailey be allowed to operate its concrete plant during this
period of the year. Between November 1 and April 30, Pike would confine its operations to
the hours of 6:00 a.m. to 5:OO p.m. on weekdays: only, unless there is an emergency that
prompts state and/or local authorities to request that the Project Site be operated on
weekends or after hours on weekdays. Dailey will be allowed to conduct operations in
accordance with the operating hours established in Condition 2 of the permit issued by the
Commission.

The parties also propose that truck traffic from both Pike’s and Dailey’s operations during
the November 1 to April 30 period shall be limited to a maximum of 25 round trips per
day.

Back UD Alarms

I’ 23

25.

Due to safety considerations, federal law provides that all vehicles and mobile construction
equipment operated on the Project Site must either be equipped with so-called “back up
alarms” or engage in backing movements only under the direction of an on-the-ground
observer.

Back up alarms typically generate a loud “beeping” noise when a vehicle or piece of
equipment is engaged in a backing movement. This noise is generated so as to warn anyone
on the ground in the area that the vehicle or piecl:  of equipment is backing up.

There are two basic types of approved back up alarm systems available on the market.
By far the most common system is the so-called “automatic” back up alarm system. An
automatic back up alarm system activates an alarm whenever a vehicle or equipment is
engaged in a backing movement, regardless of whether there is an object behind the vehicle
or piece of equipment. Less common is the so-c.dled  “intermittent” alarm system, which
utilizes a radar unit mounted on the back of the vehicle or piece of equipment. With an
intermittent alarm system the alarm is activated only if the radar unit detects an object
behind the vehicle or piece of equipment as it engages in a backing movement. Intermittent
alarm systems cost approximately $750~$1,000  per vehicle to purchase and install.
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26.

27.

28.

29

30

Under the Permit issued by the Commission the use of automatic back up alarms on the
Project Site is prohibited. The purpose of this prohibition is to mitigate the impact of noise
generated by operations at the Project Site.

In terms of the efficient and economic operation of the Project Site, this prohibition is
problematic because a large portion of the truck traffic going to and from it will involve
trucks owned and operated by Pike’s customers and contractors. Most, if not all of those
trucks would be equipped with the prohibited automatic back up alarm systems. Thus, in
order to access the Project Site those trucks would have to be retrofitted with intermittent
alarm systems or have their automatic systems deactivated, which would expose their
owners to being in violation of federal safety regulations. Neither of these alternatives
would be attractive to Pike’s potential customers or contractors, especially since there are
other aggregate extraction facilities in the area where the use of automatic back up alarms is
not prohibited.

The prohibition against the use of automatic back up alarms is also problematic with respect
to Pike’s and Dailey’s own trucks. Pike and Dailey both operate large fleets of trucks and
operate a number of facilities in their respective geographic areas of business. Most, if not
all of Pike’s and Dailey’s trucks are equipped with automatic back up alarms. Pike and
Dailey both dispatch their trucks to and from their respective facilities on an ‘Las  needed”
basis, As a result, Pike and Dailey would have to retrofit a large number of the trucks in
their respective truck fleets with intermittent alarm systems in order to comply with the
prohibition against using automatic back up alarm systems on the Project Site.

On the other hand, the prohibition against the use of automatic back up alarm systems would
not necessarily significantly reduce the incidences  of back up alarms being activated. For
instance, Dailey’s concrete plant is built into a hillside, and concrete trucks have to back up
under the plant in order to get loaded. Even if those trucks were equipped with intermittent
alarm systems the alarms on them would be activated every time they backed into the plant,
as the radar units mounted on the back of the trucks would detect the plant and the hillside it
is built into.

The parties propose to have the blanket prohibition against the use of automatic back up
alarms deleted. Under the parties’ proposal, Pike will have to equip the vehicles and
equipment that are operated primarily on the Project Site with intermittent alarm systems,
but the trucks that travel to and from the site, regardless of whether they are Pike’s trucks,
Dailey’s trucks, or trucks owned by third parties, would be allowed to use the automatic
back up alarm systems. In addition, under the parties’ proposal Pike wiI1 be required to
develop and implement a written plan to minimize the need for backing movements by
trucks operated on the Project Site.
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~ ~ Use of Route 140 East

32

Ii
II

,
i i 33

I(

The Project Site is loiated  off of Creek Road approximately one-quarter to one-half of a
mile west of Route 7. There are several town roads one can use to get from Route 7 to
Creek Road. In its application, Pike proposed that except in situations where materials
produced at the Project Site are to be delivered locally, trucks going to and from the Project
Site would be restricted to using Maple Street and Creek Road as the designated haul route
between Route 7 and the Project Site.

Route 140 East is a state highway connecting Route 7 in Wallingford to Route 103 in Mt.
Holly. It intersects with Route 7 approximately one-quarter of a mile south of the inter-
section of Route 7 and Maple Street. While it is open to all traffic (subject to normal weight
limits), Route 140 East is not a particularly safe route for large trucks to travel on due to its
steep grades and curves. In addition, the Wallingford elementary school is located on Route
140 East, and at certain times of the day many children walk along and cross the highway as
they go to and from the school.

Pike and Dailey do not anticipate that many of the trucks traveling to and from the Project
Tract will use Route 140 East in the course of their travels. Pike and Dailey are nonetheless
willing to adopt a policy informing their employees and contractors that use of Route 140
East is discouraged and should be avoided whenever possible, especially during those hours
when school children are likely to be near or crossing the highway. The other parties in this
appeal are willing to accept Pike’s and Dailey’s Fsroposal in this regard.

Conformitv  with Reeional  Plan

‘~ 34

35

36

The Rutland  Regional Plan (“Regional Plan”) wa ; adopted on November 15, 1994 and was
in effect at the time Pike applied for an Act 250 permit. Commission Exhibit #129.

The Regional Plan discusses a variety of subject matters, such as economic activity,
transportation, public utilities and facilities, and natural resources. One can find language in
the Regional Plan’s discussions of these subjects :hat both supports and opposes a project
such as the present one.

Section 4 of the Regional Plan, which deals with the issue of future land uses, speaks to the
type of development that is appropriate within “Town Centers,” which the plan defines as
“areas where central public utilities for water and sewer are available and where there exists
a central location or locations for commercial activities, schools, and cultural and civic
activities for the town and surrounding towns.” Regional Plan at Section 4, page 2.
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37.

38.

39

40

This part of the Regional Plan goes on to state a number of policies relative to the type of
development that should take place in Town Centers. Two of those policies (numbers 2 and
3, respectively) are as follows:

Development within urban or town centers that is inconsistent with the integrity of those
centers or their unique neighborhoods should be discouraged.

In Urban Center and Town Center locations where adequate public facilities are available
or planned, the establishment or expansion of commercial, public, service, office,
wholesale, industrial and transportation related uses should be promoted.

If developed today, a gravel extraction operation such as the one owned by Pike would fail
to be consistent with the integrity of the Wallingford Village Center. However, the Project
Site was originally developed by Whitcomb  in the 1960’s. Since then the Project Site has
been the subject of extensive extraction activities. The area in which extraction activities
has occurred has not been reclaimed in any meaningful fashion. As a result, the Project Site
looks like a “moonscape” of peaks and valleys of disturbed earth.

Pike proposes to reclaim the Project Site by flattening out the peaks and valleys of the
existing disturbed area so as to create a flat area surrounded by slopes no steeper than 2:l in
grade (with the exception of the rock face left by Whitcomb’s bedrock quarrying operation).
The flat area Pike proposes to create would be at an elevation that is at least three feet above
the seasonal high groundwater table. Commission Exhibits #71,72,74, and 173.

An effective way to reclaim the Project Site is to do so as part of continued extraction
activities, which is what Pike proposes to do.

Permit Duration

Pike estimates that there are approximately 523,000 cubic yards of aggregate reserves left on
the property. Pike further estimates that the market demand for construction aggregates
produced at the Project Site will support an average annual extraction rate at the Project Site
of approximately 27,000 cubic yards per year.

The Commission found and concluded “__.  that the duration of this permit is an important
issue related to environmental impacts under criterion 8. A key component of the adverse
impact of any project is not only the type of the adverse impact (e.g. noise), but the quantity
of that impact (e.g., how often, how long).” #lR0807,  Findings of Fact, Conclusions of Law
and Order at 18. The Commission further found that the permit duration of eight years it
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imposed represented “a reasonable balance of the applicant’s economic interests in gaining
a return on its investment, the Town’s interest in timely reclamation, and the adjoiners’ and i
neighbor’s interests in reclamation and in peace and quiet.” #lR0807,  Findings of Fact,
Conclusions of Law and Order at 19, Finding No. 68. The Commission also considered the
duration of the permit to be important in determning  regional plan compliance under
Criterion 10. #lR0807,  Findings of Fact, Conclusions of Law and Order at 24, Finding No.
Finding No. 89.

The parties agree that the permit duration as set lbrth below represents a reasonable balance 1
of the applicant’s economic interests in gaining a return on its investment, the Town’s
interest in timely reclamation, and the adjoiners’ and neighbors’ interests in reclamation and

,

in peace and quiet. Specifically, the parties propose the following as a condition relative to
the term of the permit for the Project Site:

a) Extraction, blasting and processing of aggregate materials would cease on or by October
1, 2008.

b) Dailey’s production of ready-mix concrete wcluld  cease on or by September 1, 2011.

c) Reclamation of the entire site. with the exception of the area utilized by Dailey for the
production of concrete, must be completed on or by October 1,2011.

d) Pike shall make its best effort to reclaim the sea utilized by Dailey on or by October 1,
2011. and in all events shall reclaim the area utilized by Dailey on or by July 1,
2012.

e) Sales of stockpiled materials may occur through October 1, 20 11, but in a manner that
does not interfere with site reclamatior

As part of the parties’ stipulations, Pike has agreed to forgo its right to seek a renewal or
extension of the aforesaid deadlines. In doing so. Pike acknowledges that its concession on
this matter is critical to the resolution of issues raised by Pike in its appeal, including back-
up alarms, operating season. and conformity with the Regional Plan.

Miscellaneous

45. Pike has agreed to make the sum of $5,000 available to Mrs. Tarbell for her use in planting
trees and other vegetation on her land and to a lesser extent on the Project Site for the
purpose of screening her property from the Project Site to reduce noise and other aesthetic
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46.

47.

48.

49.

50.

IV.

impacts related to equipment operations on site.

Pike has also agreed to reclaim and thereafter maintain a 50-foot wide buffer zone along its
boundary with Mrs. Tarbell,  by grading and seeding that area on or by November 1, 1998.
(Pike’s obligations in this regard does not apply to the areas adjacent to the access drive’s
entrance to the Project Site, the rock face, and the settling ponds.) Pike has agreed that it
will not extract or stockpile earth materials in this buffer zone, nor store waste or park
vehicles within it.

Pike has erected a fence adjacent to the access drive to the Project Site in order to mitigate
the Project’s noise and visual impacts on Mrs. Tarbell’s property.

Pike has planted a row of evergreen trees along the east side of the access drive in order to
mitigate the Project’s noise and visual impacts on persons living on the other side of Otter
Creek from the Project Site.

Pike has also agreed, for itself and its successors and assigns, never to install and/or operate
an asphalt plant on the Project Tract.

Pike has also agreed, for itself and its successors and assigns, that the “West Hill” portion of
the Project Tract will never be utilized for industrial or commercial purposes including, but
not limited to, the extraction of earth resources. (The parties have defined the “West Hill
portion of the Project Tract as being that portion of the Pike’s property that lies outside the
bounds of the “Project Impact Limit” as depicted on a drawing entitled “Existing Site
Conditions, ‘Village Site,’ Wallingford, Vermont,” dated December 22, 1995, last revised
June 27, 1996, and prepared by North American Reserve.) Commission Exhibit #73.

CONCLUSIONS OF LAW

A. Scope and Standard of Review

Prior to issuing an Act 250 permit, the Board is required to find that a proposed project is in (
conformity with the Act’s ten Criteria and that it is not contrary to the public health, safety and
welfare. 10 V.S.A. $5 6086(a) and 6087(a). Under the provisions of the Administrative Proce-
dure Act, 3 V.S.A. 0 809(d), however, the parties to a contested case may make informal disposi-
tion of the case by stipulation, unless otherwise precluded by law. The Board may review and
may make findings of fact and conclusions of law based on such a stipulation and revise or add
permit conditions accordingly, provided that the Board determines that to do so is not contrary to
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I ~ the requirements or purpose of Act 250. Re: Institute for Social Ecology, #3W0497-EB,  Find-

ings of Fact, Conclusions of Law, and Order (Jan. 22, 1988) FB #318]; Re: Inn at Jamaica. Inc., ’
, #2WO68 IO-EB, Findings of Fact, Conclusions of LEN, and Order (Jan. 28, 1987) [EB #3 171.
1I I

Although the Board has previously allowed stipulated permit conditions to be incorporated
into Act 250 permits on settlement of an appeal where those conditions represent accommoda-
tions between parties, Re: Andrew and Peggy Roust&&&  #2SlOl  I-EB, Findings of Fact,
Conclusions of Law, and Order (Dec. 19, 1996) (and cases cited therein) [EB #662],  the Board
may not accept such an agreement if the agreement prevents the Board from making all neces-
sary affirmative findings under the ten Act 250 Criteria. &: Faucett  Builders. Inc. #4CO763-2-
EB, Findings of Fact, Conclusions of Law, and Order, (Aug. 6, 1996) (and cases cited therein)
[EB #646].  Therefore, stipulations of the parties, whi’e given due consideration, are scrutinized
by the Board to assure that the values to be protected by Act 250 are not compromised should
they be adopted by the Board.

The parties in this appeal have filed a stipulation asking the Board, among other things, to
adopt the facts stated, conclusions drawn, and conditions issued by the Commission in this
matter relative to Criteria 1 and 8 (noise), 5 (traffic), and 10 (regional plan), except as expressly
modified by the terms of their stipulation. The Board has relied on such stipulations in limited
cases and also has taken official notice of such Commission decisions, applications, certifications
and uncontroverted  exhibits as are necessary to reach its decision. See. e.9  , Re: Stratton
Corporation, #2WO5  19-9R3-EB,  Findings of Fact, Conclusions of Law, and Order (Jan. 15,
1998) [EB #688].

In this case, the Board has adopted the parties’ stipulation, with minor changes, in reaching
~ its findings of fact, conclusions of law, order, and permit conditions. The Board also has taken

official notice of Land Use Permit #1R0807  and supporting Findings of Fact, Conclusions of
Law, and Order (June 17, 1997) and Memorandum of Decision on Motions to Alter (Oct. 23.
1997). except as modified herein. Finally, the Board las taken official notice of certain uncon-
troverted  exhibits referred to by the parties in their stiI#ulation  such as Commission Exhibits #71,
72, 73, 74, 129, and 173.

The Board has scrutinized these documents and made its own findings of fact and conclu-
sions of law, determining that the issuance of a land use permit, consistent with the parties’
stipulation, will not cause or result in a detriment to the public health, safety or general welfare
under the Criteria set forth in 10 V.S.A. 5 6086(a). The Board, however, observes that a number
of the proposed permit conditions agreed to by Pike and Dailey are concessions made to the other
parties in order to mitigate the adverse impacts of Project operations and secure timely reclama-
tion. Given that the Board has relied on the parties’ stipulation, including the proposed permit
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conditions, in order to reach positive findings with respect to the Act 250 Criteria under appeal,
the Board advises Pike and Dailey that subsequent applications for permit amendments will be
considered consistent with the balancing test set forth in In re Stowe Club Highlands, No. 95-
34 1, slip op. at 5 (Vt. Nov. 8, 1996); m Be: Bernard and Suzanne Carrier, #7R0639-EB  (Recon-
sideration), Findings of Fact, Conclusions of Law, and Order at 11 (Aug. 14, 1997) [EB #666].

B. Criterion 1 (air pollution - noise)

Before issuing a permit, the Board must find  that a proposed project “[w]ill not result in
undue . air pollution.” 10 V.S.A. 8 6086(a)(l). The burden of proof is on Pike and Dailey, the
applicants, under Criterion 1. u. 5 6088(a).

“Noise is considered air pollution where its occurrence may cause adverse health effects.
The test for undue air pollution caused by noise is whether the noise has ‘impacts rising above
annoyance and aggravation to cause adverse health effects such as hearing damage.“’ Re: Bull’s
Eve Sportina  Center, #5W0743-2-EB,  Findings of Fact, Conclusions of Law, and Order at 14
:Feb. 27, 1997) [EB #649]  (quoting Re: Talon Hill Gun Club and John SwininEton,  ##9AO192-2-
EB, Findings of Fact, Conclusions of Law, and Order at 8 (June 7, 1995) [EB #611].  See also
Re: Black River Vallev Rod & G n Cl b. Inc., #2S1019-EB,  Findings of Fact, Conclusions of
Law, and Order (Altered) at 18 (Jke l;, 1997) [EB #651R].

The Board acknowledges that the noise from the proposed operations at the Property might
be aggravating to adjoining property owners and neighbors, but the Board does not conclude that
this noise will cause adverse health effects in violation of Criterion 1. Indeed, the Commission
concluded that the Project would not result in undue air pollution, because it could not determine
that the noise generated by activities at the Project Site, including the operation of trucks, would
pose a risk to health by damaging the hearing of adjoining property owners and neighbors. &
Pike Industries. Inc.. and William E. Dailey, #lR0807,  Findings of Fact, Conclu-sions of Law,
and Order at S-7 (Jun. 27, 1997); Memorandum of Decision on Motions to Alter at 5, Ruling 3
(Oct. 23, 1997). However, to assure that this was the case, the Commission esta-blished  a noise
limitation of 70 dBA at the property line, but found that such limitation was unnecessary at the
entrance road. See Land Use Permit, #lRO807,  Condition 9. This condition was not appealed.

Accordingly, the parties agree and the Board concludes that the Project will not result in
undue air pollution in violation of Criterion 1 with respect to noise.
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C. Criterion 8 (aesthetics - noise) I

Before issuing a permit, the Board must find  that a proposed project “[wlill not have an
undue adverse effect on the scenic or natural beauty Ior] aesthetics” of the area. 10 V.S.A. p
6086(a)(8). The burden of persuasion is on those parties opposing the Project under Criterion 8,
id., $6088(b), but Pike must first provide sufficient information for the Board to make affirma-
tive findings, See. e.g.,  Black River, m at 15, anti cases cited therein.

The parties agree that it is likely that noise coming from the Project Site, including the noise
from back up alarms, will have a negative aesthetic impact. In cases such as this the Board uses (
the factors established by its decision in the Quechee Lak@  case to determine whether a negative
aesthetic impact constitutes an “undue adverse” aesthetic impact, which is the standard set forth
in Criterion 8 with respect to aesthetic issues. See a:: Ouechee Lakes Corn., #3WO41  I-EB and
#3 W0439-EB,  Findings of Fact Conclusions of Law, and Order (Nov. 4, 1985) [EB #241]. The ,
Board first examines whether an aesthetic impact is “adverse” and, if it is, the Board then
analyzes whether that impact is “undue.”

In the present case, even if one were to determine that the noise from the back up alarms is
“adverse,” under the totality of the circumstances the Board concludes that the parties’ proposal
assures that the noise generated by Project activities, and specifically noise coming from the back
up alarms, will not be “undue.”

First, the noise coming from the Project Site will not violate any “clear written community
standard,” which is the first element in the sakes analysis of whether an adverse
aesthetic impact is “undue.” While Wallingford has 2:oning regulations, it does not have a town
plan, its previous one having expired prior to Pike’s application. Since the town’s zoning
regulations do not specifically address the issue of noise, and since the area of the Project Site is ~
zoned industrial, the Board concludes that the Project, including the use of back alarms in the
manner proposed by the parties, does not violate any “clear written community standard.”

The second element in this part of the Ouechee Lakes analysis is whether the applicant has
taken reasonable steps to mitigate the adverse aesthetic impact. In this case Pike has, among
other things, made the following concessions which have met with the agreement of the other
parties to this proceeding and upon which the Board relies:

Agreed to a limitation that noise from all sources on the Project Site will not exceed 70
dBA at any point along the boundary of the Project Site except where the access
drive crosses that boundary.
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Agreed to equip the vehicles and pieces of equipment that will be operated primarily at
the Project Site with the so-called intermittent alarm systems,

Agreed to develop and implement a written plan designed to minimize the need for
backing movements by trucks while they are being operated on the Project Site.

Agreed to provide Mrs. Tarbell  with the sum of $5,000 for her use in landscaping her
property in order to mitigate the Project’s noise and visual impacts on Mrs. Tarbell’s
property.

Erected a fence adjacent to the access drive to the Project Site in order to mitigate the
Project’s noise and visual impacts on Mrs. Tarbell’s property.

Planted a row of evergreen trees along the east side of the access drive in order to
mitigate the Project’s noise and visual impacts on persons living on the other side of
Otter Creek from the Project Site.

Agreed to abide by fixed hours of operation and days of operation during the construction
and off-construction seasons.

Agreed, for itself and its successors in interest, to a perpetual ban against the installation
and operation of an asphalt plant on the Project Tract.

Agreed, for itself and its successors and assigns, not to utilize the “West Hill” portion of
the Project Tract for commercial and industrial purposes, including but not limited to
the extraction of earth resources.

Agreed, for itself and its successors in interest, to forgo any attempt to seek an extension
of the duration of this permit, thereby providing the neighbors with a determinable
point in the future at which the adverse aesthetic impacts from the Project will cease.

By virtue of the foregoing, the Board concludes that Pike has taken reasonable steps to
mitigate the noise and other impacts that will arise from its and Dailey’s operations. The Board
therefore further concludes that the Permittees  may use back up alarms in accordance with the
parties’ proposal and satisfy the second prong of the Quechee Lakes analysis as to whether an
adverse aesthetic impact is “undue.”

The last element in this part of the Ouechee Lakes analysis is whether the noise impact of
the project is so out of context with its surroundings as to be aesthetically offensive or shocking
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to the average person. Given the Project Site’s location near an existing manufacturing plant, the
Board concludes that the Project is not so out of context as to be offensive or shocking to the
ordinary person. We further note that the willingness on the part of the parties other than Pike to
accept this conclusion is based in large part on the p(:rmit  term limitations and reclamation
requirements to which the parties have agreed.

Accordingly, for the foregoing reasons, the Board concludes that the noise generated by
back up alarms on vehicles and pieces of equipment operated on the Project Site will not have an
undue adverse aesthetic impact. & 10 V.S.A. 0 6036(a)(S). However, the Board will require
by condition that the plan designed to minimize the need for backing movements by trucks while
they are being operated on the Project Site shall be filed with the District #I Environmental
Commission upon written request of the District Coordinator and copies of the plan shall be
provided to each of the Permittees’ employees and contractors and monitored by the Permittees ~
to achieve compliance.

Before leaving consideration of Criterion 8, k.owever,  the parties have asked the Board to
I

consider what relief might be given from the operating requirements imposed by the Commissiol.
in Condition 3 of the Permit. The District Environmental Commission made no specific findings
of fact or conclusions of law in support of Conditior 3 which restricts operations at the Project
Site to no more than 200 days per year. Presumably the District Environmental Commission felt
that such a restriction was necessary to mitigate the Project’s aesthetic impact.

The parties now propose to allow Pike and Dailey to annually conduct limited operations
at the Project Site during the period between November 1 and April 30. See Findings No. 19-22,
m. Dailey’s operations would not be restricted or limited in any fashion different than the
restrictions that apply to its operations during the cocstruction  season. The only exception would
be that under the parties’ proposal, the level of truck traffic Dailey generates cannot, when added
with the level of truck traffic arising from Pike’s activities, exceed 20% of the permitted level of
truck traffic allowed during the period between May 1 and October 3 1.

Given the fact that, in Vermont, construction Ictivity diminishes considerably during the
colder months, as a practical matter the intensity of the operations Dailey would conduct between
November 1 and April 30 is quite low.

The same will be the case with respect to Pikc,‘s  activities between November 1 and April
30. Under the parties’ proposal Pike would be able to sell materials that had been previously
stockpiled and to engage in limited extraction activities if there is a need for unprocessed aggre-
gates. Pike would not engage in any crushing, drilling or blasting between November 1 and
April 30, and would be subject to limited, weekday-only operating hours. Moreover, the overall



Re: Pike Industries, Inc., and William E. Dailey, Inc.
Land Use Permit #lR0807-EB

Findings of Fact, Conclusions of Law, and Order
Page 20

level of truck traffic from both Pike’s and Dailey’s operations could not, under the parties’
proposal, exceed 20% of what is permitted during other times of the year.

Given that the parties’ proposal will only result in a low level of activity during the
period between November 1 and April 30, the Board concludes that accepting the parties’
proposal in this regard will not lead to an undue adverse aesthetic impact.

D. Criterion 5 (traffic)

Before issuing a permit, the Board must find that the Project “[wlill not cause
unreasonable congestion or unsafe conditions with respect to the use of highways .”
10 V.S.A. 0 6086(a)(5) (traffic). A permit may not be denied solely on the basis of Criterion 5,
but the Board may attach reasonable conditions and requirements to the permit to alleviate the
burden created. 10 V.S.A. 0 6087(b). While the burden of proof rests with the opponents of a
project under Criterion 5, the applicant must provide sufficient information on which the Board
can make affirmative findings. 10 V.S.A. 5 6088(b); Rw,
#5W1262-EB,  Findings of Fact, Conclusions of Law, and Order at 14 (Dec. 18, 1997) [#676].

The Board concludes that the Project will not cause unreasonable congestion or unsafe
conditions with respect to the use of Route 140 East by trucks traveling to and from the Project
Site. & 10 V.S.A. § 6086(a)(5). This conclusion is based on the fact Pike does not anticipate
that many of the trucks traveling to and from the Project Site will actually travel on Route 140
East and its willingness to adopt a company policy that discourages the Permittees’ employees
and contractors from using that highway, especially at times when school children may be near
or crossing it. However, the Board will require by condition that such policy shall be tiled with
the District Commission upon written request of the District Coordinator and that notice of the
policy’s provisions be provided to the Permittees’ employees and contractors. Moreover,
changes in anticipated traffic levels may subject the Project to future Act 250 review under a
material or substantial change analysis in the context of a jurisdictional opinion or declaratory
ruling proceeding. EBR 3.

E. Criterion 10 (regional plan)

Under Criterion 10, before granting a permit, the Board must find that the Project is in
conformance with any duly adopted regional plan.

The question of whether the Project complies with the Rutland  Regional Plan is a thorny
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issue. Clearly one of the primary goals of the regional plan is to enhance the viability of “town
centers” such as the village area of Wallingford. To achieve that goal, the regional plan sets forth
policies that on the one hand call for the establishment or expansion of commercial and industrial
uses in town centers, and on the other hand discourage development within a town center that is
inconsistent with the integrity of those centers. Sincl: the subject Project is a commercial/
industrial use, arguably it is consistent with the regional plan’s policy of supporting commercial
and industrial uses in a town center. On the other hand, due to the type of impacts that are
inherent in an earth resource extraction and processing facility such as this, it can also be argued
that the Project’s existence is inconsistent with the integrity of the village area of Wallingford.
In short, the Board concludes that the Rutland  Regional Plan contains only general policies.
These are not sufficiently clear and unqualified so as to prohibit the Project. Re: Town of Stowe,
#100035-9-EB,  Findings of Fact, Conclusions of Law, and Order at 63 (May 22, 1998) [EB
#680];  In re MBL Associates, No. 96-l 10, slip op. at 2 (Vt. Sup. Ct. March 6, 1997).

The overarching consideration in this case is the fact that the Project Site has been
subjected to extensive extraction and is in need of reclamation. A practical way to reclaim the
Project Site is to continue extracting earth materials within the time limits agreed to by the
parties and impose reclamation requirements, thereby making the property suitable for altema-
tive uses more compatible with the village area of Wallingford. It is largely on this basis that the
Board is able to conclude that Pike’s proposal is consistent with the Rutland  Regional Plan.

It is stressed that in reaching this conclusion the Board is relying on the unique facts of
this particular case -- namely, that the Project Site ha. already been highly impacted by
extraction activities that commenced prior to the enactment of Act 250. If this application related
to an undeveloped parcel of land in a village center within Rutland  County, it would be doubtful
that the Board would view the creation of an extracticn  operation in such a location as being
consistent with the policies contained in the Rutland  Regional Plan.

Nevertheless, given the facts of this case, the Board concludes that the Project conforms
with the Rutland  Regional Plan.

F. Permit Duration

For the foregoing reasons, the Board determinlzs  that the Permittees are entitled to
positive determinations on all of the Act 250 criteria i evolved  in this appeal, subject to certain
revised conditions. The question remains, however, what should be the duration of this permit.

The issue of the duration of a permit for a proj :ct such as the operation that is the subject
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of this proceeding is governed by 10 V.S.A. p 6090(b)(l) and EBR 32(B)(2).

Section 6090(b)(l) provides in pertinent part as follows:

Any permit granted under this chapter for extraction of mineral resources shall be
for a specified period determined by the [BJoard  in accordance with the rules
adopted under this chapter as a reasonable projection of the time during which the
land will remain suitable for use if developed or subdivided as contemplated in
the application, and with due regard for the economic considerations attending the
proposed development or subdivision.

EBR 32(B)(2) provides as follows:

When a permit expiration date is to be issued, the duration of a permit shall be for
a specified period designated as a reasonable projection of time during [which] the
land will remain suitable for the use as contemplated in the application and shall
at a minimum extend through that time period over which the permit holder or
successors in interest will be responsible and accountable for compliance with
time-specific permit conditions, including proper and timely completion of the
project. During its term, a permit shall run with the land.

In J&n and Marion Gross d/b/a  John Gross Sand and Gravel. Application No. 5W1198-
EB, Findings of Fact, Conclusions of Law and Order (April 27, 1995) [EB #606],  the Environ-
nental Board held that the duration of a permit for a crushing plant should coincide with the
:xpected  life of the extraction facility it served. In estimating the expected life of the extraction
racility  the Board relied on the testimony of the applicant as to how long the facility would be
viable  at the facility’s then-existing extraction rate. John and Marion Gross at 13.

In the present case, Pike estimates that there are approximately 523,000 cubic yards of
narketable aggregates left on the Project Site. Pike also estimates that market demand for
:onstruction  aggregates produced at the Project Site will be such that the extraction rate at the
‘reject  Site will, on average, be approximately 27,000 cubic yards per year. Thus, if Pike’s
:stimates  are accurate it would need approximately 19 years to conduct operations at the Project
Site.

Pike is nonetheless willing to accept a permit having a shorter duration than 19 years in
order to facilitate obtaining the other parties’ agreement to the issuance of a revised permit. A
:ritical  factor in the other parties’ willingness to endure the negative aesthetic and economic
mpacts  caused by the Project is the agreement the parties have reached concerning the duration
If the permit.
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Since the term of the permit Pike is willing to accept does not exceed the expected life of
the Project, the parties’ proposal concerning the temr of a revised permit, as set forth in Finding
No. 43, is consistent with the foregoing legal authorities, and will therefore be accepted by the
Board.

ORDER

Land Use Permit #lR0807-EB  is hereby issued.

Jurisdiction is hereby returned to the District #1 Environmental Commission.

The stay issued on February 26, 1998, shall terminate as a matter of law once this
decision becomes final.

Dated at Montpelier, Vermont, this 25th day #,f June, 1998

ENVIRONMENTAL BOARD

Arthur Gibb
George Holland
Samuel Lloyd
William Martinez
Rebecca Nawrath


