
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: CHA Butson Rutland LLC Land Use Permit #1R0703-2-EB
             and 

       E. Paul Hood Inter Vivos Trust

    FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns an appeal of Land Use Permit #1R0703-2 (Permit) 
issued by the District #1 Environmental Commission (Commission) to CHA Butson
Rutland LLC and E. Paul Hood Inter Vivos Trust (Permittees).  The Permit authorizes
construction of an 88 unit Hampton Inn Hotel immediately north of the existing
Holiday Inn on Route 7 in the city of Rutland, Vermont (Project)

1. Procedural History

On September 22, 2004, the Commission issued the Permit and
accompanying Findings of Fact, Conclusions of Law, and Order (Decision) to
Permittees. 

On October 18, 2002, American Resources Corporation (Appellant) filed an
appeal with the Environmental Board (Board) with respect to 10 V.S.A. §6086(a)
Criteria 1(B), 4, 5, 7, 8, and 9(K). 

On November 16, 2004, the Chair held a prehearing conference and on
November 24, 2004, she issued a Prehearing Conference Report and Order. 

On March 30, 2005, the Board held a hearing.

On April 13, May 18, and May 25, 2005, the Board deliberated.

II. Issues on Appeal

1. Whether the Project complies with Criterion 4.

2. Whether the Project complies with Criterion 5.

3. Whether the Project complies with Criterion 7.

4. Whether the Project complies with Criterion 8 (aesthetics).

5. Whether the Project complies with Criterion 9(K).
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III. Findings of Fact

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied.  See, Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

Project Overview

1. The Project is an 88 unit Hampton Inn in one three-story building, on a parcel
containing 4.06 acres, located at the intersection of Farrell Road and Holiday Drive, on
the westerly side of U.S. Route 7 in the Town of Rutland.   The Project would not include
a restaurant or conference center. The Holiday Inn is an adjoining landowner to the
immediate south; the Chase Green Mountain Plaza (Green Mountain Plaza) is across
Farrell Road to the north. 

2. Access to the Project is proposed via two existing signalized intersections on U.S.
Route 7, namely, at the Green Mountain Plaza and at the Holiday Inn, that both provide
access to the existing Holiday Drive and then Farrell Road, onto which the driveways
from the subject parcel enter/exit. 

Criterion 4

Site Description

3. The Project site is generally open, flat to gently sloping westward with grass
cover.  A small wooded area is present near the western edge of the parcel. The slope
on the westerly portion increases and then levels off near the wetland and stream. The
overall relief or range of elevations across the portion of the parcel proposed for
development is less than 12 feet – from 88 feet at the western edge to approximately
100 feet at the northeasterly corner of the parcel, at the corner of Holiday Drive and
Farrell Road.  The average slope across the parcel is 1.9 percent, which is a very flat
degree of slope.

4. There are no ponds, streams, or wetlands within the Project’s development area.
There is a narrow wetland finger, which is designated as Class Two, located within the
westerly portion of the parcel.  

5. The wetland contains a small, intermittent, stream channel. There is an existing
buffer of trees between the Project development area and the wetland.  The wetland
itself is wooded, as a scrub-shrub feature.  There will be a 50 foot buffer between the
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limits of any Project-related clearing or earth disturbance and the existing wetland, as
shown on the Site Plan, Exhibit C8B.  

6. Permittees are allowed only minimal tree cutting outside the buffer area, within
an area that is generally triangular in shape, approximately 75 feet in depth and 40 feet
wide at the widest point.  The purpose of this clearing is to enable construction of a
portion of the stormwater system including the extended detention pond and outlet area.
No disturbance of the wetland or 50 foot buffer will occur.

7. The intermittent stream conveys runoff from upslope properties, including the
Green Mountain Plaza, located on the north side of Farrell Road from the subject parcel.
There will be no disturbance to the stream or to any areas within a buffer of greater than
50 feet from the stream.  The stream flows off the subject parcel, to the west, onto the
adjoining parcel owned by Farrell Realty Partners, and then onto the existing Holiday Inn
parcel.  Eventually, the unnamed stream enters Otter Creek, after a flow distance of
approximately 4,100 feet or over three quarters of a mile. 

Soils and Erosion

8. The Project site contains Deerfield loamy sand and Eldridge fine sandy loam
soils. The Deerfield sand has a soil erodibility rating (K value) of 0.17, which is in the
lowest range of “0.23 and lower” rated as “low erodibility” by NRCS and rated as “Not
Highly Erodible Land” by NRCS. 7.  

9.        The K value of Eldridge soil is 0.24, which falls in between the low (0.23 and
lower) and moderate erodibility (0.26 to 0.36) ranges as defined by Vermont Handbook
for Erosion Prevention and Sediment Control, 2003. 
 
10. The flat to gentle slope of the construction area will reduce the velocity of water
flowing across the land and hence the potential for soil erosion. 

11. The impervious surfaces would be the building itself, including its porte cochere,
the access from Farrell Road, the parking areas, a small maintenance shed, and an
enclosed dumpster on a concrete pad.  The total proposed impervious area is
approximately 56,000 sq. ft. or 1.29 acres.   

12. The actual area of Project-related soil disturbance would be about 2.2 acres,
which, in addition to the foregoing, also includes stormwater treatment infrastructure and
landscaped areas.  Generally, a minimal amount of soil disturbance would be required
to construct the Project.  The entire Project involves a minimal regrading to attain the
elevations proposed for the building, parking area and surrounding features.



RE: CHA Butson Rutland, LLC and E. Paul Hood Inter Vivos Trust
Land Use Permit #1R0703-2-EB
Findings of Fact, Conclusions of Law, and Order
Page 4

13. The predicted soil erosion at the area of the level spreader is 170 pounds per
year, which is minimal. The level spreader is discussed in more detail at findings of fact
30 through 33.

Erosion control measures during construction

14. The Permittees will sequence the site work as follows:

1. Clear and grub as necessary to construct stabilized construction entrance and
the fabric silt fence as indicated on the site plan.

2.  Install stabilized construction entrance (including temporary culvert), and
fabric silt fence as specified in the construction details.

3. Construct temporary drainage facilities (upslope diversion swale) as necessary.
4. Continue to clear and grub to the limits of cuts and fills.
5. Construct applicable temporary sediment and erosion control facilities as

required (e.g. stone check dams, sedimentation basins).
6. Inspect fabric silt fence and repair as required. 
7. Inspect stabilized construction entrance and maintain as required.  Sweep

Farrell Road if excess sediment is tracked off-site. 
8. Strip and stockpile topsoil as specified by plans.
9. Remove unsuitable materials and soils if required, and replace with a backfill

as specified by the Engineer.
10. Perform cuts and fills as required.
11. Begin building foundation construction as specified in construction details.
12. Construct drainage facilities as required (i.e., detention ponds, and grassed

swales). 
13. Temporarily seed and mulch all cut and fill slopes immediately after their

construction.  Also temporarily seed and mulch all areas which would be
left undisturbed for more than 14 days within 7 days of last construction
activity in that area.

14. Install stormwater drainage as required.
15. Install all other utilities as required.  
16.Place bank run gravel course in areas to be paved.
17. Loam, permanently seed, mulch, and fertilize (if needed) all areas completed

that would not be disturbed.
18. Place crushed gravel and construct pads for exterior concrete flatwork and

pavement areas.
19. Finish grade, construct, and place all areas of concrete and base course

pavement.
20. Complete loaming, permanent seeding, and mulching.  Reseed and mulch

any areas that have not been established from prior seeding.
21. Complete final paving (wearing course).
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22. When all construction activity is complete and the site is stabilized, remove
temporary erosion control measures and reseed/mulch any areas
disturbed by their removal. 

15. The Updated Grading and Drainage Plan includes the following:

• A detailed Construction Sequence was developed specifically for this site.
• The location for a temporary topsoil stockpile will be encircled with silt

fence to prevent any sedimentation from occurring during storm events.
• A Stabilized Construction Entrance has been located. This would define

the access in and out of the site during construction. A detail and
specifications has also been added. 

16. A note has been added on the plan near the existing pipe outlet at the eastern
end of the site. This note states, “Provide upslope diversion swale as necessary.” The
purpose of this provision is to ensure water is directed away from the Holiday Inn
property. 

17. The purpose of the planning and sequencing is to minimize soil erosion and
provide sediment control during and throughout the construction process, and for the
post-construction operational phase of the Project which addresses soil erosion and
stormwater issues on an ongoing basis.  The salient measures pertaining to the
construction phase, in order of sequence, include: 

A. Install perimeter controls:  Erect stone check dams and/or silt fences as
shown on drawings and as may also be required in the field.  

B. Commence site earthwork:  Excavate and fill for parking areas and
building site.  Stockpile soil so that erosion is minimized.  Install silt fence
encirclement of topsoil stockpile.  Extra precautions shall be taken when
soil is saturated.

C. Backfill excavation to grade:  Grade sites so that soil erosion caused by
runoff would be minimized.  Placed crushed gravel per project plans.

D. Provide stormwater management:  Construct permanent stormwater basin,
temporary diversion swales, and piping.

E. Minimize exposed soils:  Temporarily seed and mulch all exposed ground
as quickly as feasible.

F. Re-vegetate exposed surfaces:  Establish permanent vegetation upon
completion of final grading in a given area.

18. The total duration of Project construction would be approximately 11 months.
However, the bulk of the site work would occur in the first 6 to 8 weeks.  This initial
phase would take the site from initial clearing/grubbing, to cuts/fills, to foundation and
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base paving. At this point, the disturbed area would be largely stabilized on a temporary
or permanent basis.  The landscaped areas would be final graded and planted at the end
of the Project.

19. The Project design is based on the implementation of appropriate Best
Management Practices (BMPs) to ensure protection to water quality.  These BMPs are
generally grouped in two categories.  First, construction-phase BMPs are aimed at
minimizing the potential for soil erosion, controlling erosion and sediment transport to
protect water quality, as well as other controls, including good housekeeping practices,
aimed at other pollutants such as construction debris and solid waste (e.g., litter).

20.  With respect to permanent controls on the site, a second group of BMPs would
be implemented to provide control and treatment of stormwater runoff from the Project
site once the Project is operational. 

21. With respect to temporary, construction phase BMPs, the Permittees shall
undertake the following maintenance measures:

(1)  Diversion swale for upslope flows:

(a)  Minimum inspection frequency – weekly.
(b)  Remove any flow blockage caused by ice or sediment.

(2)  Temporary or permanent mulch:

(a) Minimum inspection frequency – daily.
(b) Replace mulch on any area where original mulch cover has been
lost.

(3)  Stone check dams:

(a) Minimum inspection frequency – weekly.
(b) Remove layers of silt and soil from the upstream face whenever
a noticeable accumulation has occurred.  Replace stone should it
become completely clogged.  Install additional stone check dams
downstream and upstream of existing stone check dams whenever
it appears that the existing checks are not performing adequately
by themselves.

(4)  Silt fence:

(a) Minimum inspection frequency – weekly.
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(b) Clean and remove any collected sediment before predicted thaws
or rainy periods.

Permanent Erosion Control Measures

22. On June 17, 2004, the Agency of Natural Resources (ANR) issued an
Authorization to discharge Stormwater pursuant to General Permit # 3-9015. 

23. The Project design includes a permanent stormwater treatment and control
system, including culverts, grass-lined swales, an extended micro-pool detention pond,
as well as a grassed swale to enable infiltration for recharge to groundwater.   

24.       The Permittees incorporated supplemental measures in the revised plans that
are even more protective against soil erosion. The revised designs incorporated an
internally drained roof which would reduce, by approximately 50%, the amount of
stormwater from the roof that would have potentially been directed along the south side
of the parcel.  Uncontaminated rainwater landing on the central portion of the building
would be immediately collected and directed into the stormwater detention pond. 

25.       Runoff from the pitched, southern portion of the roof would be collected in a
grassed drainage swale along the southern edge of the building, to then be piped to the
stormwater treatment basin.  Runoff from the off-site upslope area would be allowed to
dissipate, as it currently does, within the field area at the eastern end of the parcel. 

26.       Any additional runoff that does not infiltrate within the eastern area, along with
runoff from the front yard parking area, would be routed to a culvert proposed to cross
the eastern entry drive.  From the outlet of this culvert, this flow, along with runoff from
the side yard parking area would pass through grass-lined swales and a culvert under
the western entry drive and conveyed over riprap to the forebay of the stormwater
treatment system.  

27.         The treatment criteria of the 2002 Vermont Stormwater Management Manual
(VSMM) for water quality treatment, groundwater recharge, and channel protection have
been met by the proposed design.

28.       The patio that had been initially proposed on the south side was eliminated,
which reduces the impervious area, and in its place a drainage swale would be installed
in that area, which will drain into an outlet pipe and direct water to the detention basin.
Rip-rap was added even though the grades at this site are gentle.  

29. A level spreader was added down slope from the detention basin; this level
spreader would further reduce the velocity and erosion potential of stormwater leaving
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the site. 

The Level Spreader

30. Permittees shall install a level spreader device at the outlet of the stormwater
detention basin as an additional protective measure.  This device is not required by the
VSMM, but would enable the dispersion of flows from the basin over a level area that is
30 feet wide.  By providing this additional measure, the peak velocities exiting the basin
would be substantially reduced.  

31. For the one year design for storm events, the post-development peak outflow from
the basin is 1.11 cubic feet per second (cfs), based on the information filed by Opeechee
with ANR for the stormwater permit application.   From the refined HydroCad
simulations, the maximum velocity exiting the spreader has been determined to be 0.7
feet per second for a 1 year storm.  Even for the extreme storm event (recurrence
interval of 100 years), the maximum velocity would be just 1.6 feet per second.  These
velocities are well within all published values for permissible velocities over native
ground.  The range of maximum permissible velocities for sandy soils is from 2.0 feet per
second for bare soils, to a range of 2.0 to 3.5 feet per second for sandy soils with
vegetative cover.  Thus, the level spreader would allow for the dispersal of outflow from
the basin, so that water would proceed in a non-erosive manner for a broad range of
storm events.

32. A micropool which precedes the level spreader and culvert will have a normal
water surface elevation would be 85.5 feet.  As water rises above this elevation in the
pool during a storm event, a low level weir would control the rate of outflow.  During the
one year storm, the peak water level in the pond would be 85.7 feet, with a peak outflow
rate of 1.11 cfs, as noted previously.  Flow would then proceed into a 30 foot length of
24 inch diameter black plastic culvert (HDPE), which would be laid on a very flat grade
of 0.5 percent.  The invert (bottom) elevation of the outlet of this pipe would be set at
85.05 feet.  Under free discharge conditions, the peak elevation at the outlet of this pipe
would be 85.20 feet, meaning that the water would be all of 0.15 feet or 1 ¾ inches deep
in this pipe, with a projected peak velocity of 2.7 feet per second.  However, due to the
presence of the low gradient swale below, with minimal elevation changes, there would
be a slight backwater condition at the outlet of this pipe during peak flow conditions. 

33.     This means that water would not actually be exiting the pipe with any velocity at
all, but rather would be backed up in the pipe itself, reducing outlet velocities further.
The flow would then proceed into a 25 foot length of stone lined swale, which again
would be constructed on a very flat grade of 0.2 percent.  The maximum water depth in
this swale would be 0.4 feet, or elevation 85.40 feet, and the peak velocity would be just
0.9 feet per second.  From the swale, flow would proceed into the level spreader, the
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base of which would be excavated to elevation 84 feet.  Upon filling the depression
excavated for the level spreader, flow would spill over the entire 30 foot length of the
spreader, with a maximum water depth of 0.07 feet (less than one inch), corresponding
to a water surface elevation of 85.07 feet.  The peak velocity out of the level spreader
would be 0.7 feet per second. 

Criterion 5 

Ingress and egress

34. There are two nearby signalized access points near the project, a short frontage
road that parallels U.S. Route 7, and good sight distance.  The southerly signalized
access point goes from Route 7 to the Holiday Inn, crossing Holiday Drive; the northerly
signalized access point leads to Green Mountain Plaza.  The distance between the two
signalized access points is approximately 1000 feet.  Holiday Drive runs parallel with
U.S. Route 7, from the Green Mountain Plaza access to a point just south of the Holiday
Inn entrance.  Farrell Road runs westerly off the Holiday Inn Drive and dead-ends at the
Farrell Distributing facility further to the West.   

35. The Project entrance is off Farrell Road.  A motorist on Route 7 can gain access
to the Holiday Drive through either signalized intersection, go a short distance on Holiday
Drive and then a short distance on Farrell Road to turn into the Hampton Inn site. 

36. The total length of Holiday Drive from the Holiday Inn access to the Green
Mountain Plaza entrance is approximately 1000 feet.  Of that, the distance from the
Holiday Inn access point to Farrell Road is about 600 feet.   The distance along Holiday
Drive from the Green Mountain Plaza entrance to Farrell Road is about 400 feet. As a
departing guest stops at the sign at the intersection of Farrell Road and Holiday Inn
Drive, he or she can turn either north or south to access Route 7.  The difference in
distance between going out to the north or the south is inconsequential to a motorist. 

37. If necessary, the Holiday Inn Drive provides stacking space.  Without a queue, the
driver is likely to choose the intersection in the direction of their destination. During the
site visit which occurred in the morning, there were virtually no vehicles on Farrell Road
and nothing remotely resembling traffic congestion.

38. There was no evidence of exisiting unreasonable congestion, unsafe traffic
conditions or high accident locations.

Peak trips and Level of Service

39.  The Project includes 88 guest rooms, of which people would be arriving and
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departing at different times – with a choice of which signalized access and egress to use.
Permittees estimated vehicles in a.m. and p.m. peak hour based on the Institute of
Transportation Engineers (ITE) Trip Generation data from similar land uses.  The ITE
data predicts the number of vehicles based on the number of rooms.  In the a.m. peak
hour, 30 vehicles would enter and 20 would exit, for a total of 50 vehicles.  In the p.m.
peak hour, 28 would enter and 24 would exit for a total of 52 vehicles.  

40. Permittees conducted a traffic study with three Level Of Service (LOS) scenarios;
1) 2004 No-Build, which included traffic volumes as they exist today, 2) 2009 No-Build,
in which 2004 No-Build traffic volumes were projected to 2009 using a growth rate factor.
Additional traffic was estimated and added to the northern intersections to account for
future building occupation in Green Mountain Plaza, and 3) 2009 Build, which included
2009 No-Build traffic volumes plus Project generated traffic.  

41.        LOS in all scenarios for all approaches to the intersection system remains a C
or better for the p.m.  peak hour through the horizon year, 2009.  Twenty-four cars would
depart the project during the peak hour, 12 going north and 12 going south utilizing
either intersection. 

42. Based on the Vermont Agency of Transportation (VTRANS) counters placed south
of the project and north of US Route 4 West, 22,800 vehicles travel U.S. Route 7 in this
area on an average day. 

VTRANS Review

43. VTRANS reviewed the Permittee’s traffic study and issued a two-page letter, dated
June 18, 2004, with a one-page attachment entitled “Guidelines for Use of ‘Do Not Block’
Signs and Pavement Markings,” dated October 15, 1995, in which the Agency generally
agreed with the Permittee’s conclusions and recommendations.  The Agency letter
states that in light of the low volume of traffic generated by this project “we agree that
it is unlikely that the frontage road system and the two signalized intersections would be
adversely affected.” VTRANS identified what it regarded as “minor” concerns with certain
elements of the Permittees’ methodology, and it enclosed a Guideline for use of Do Not
Block signs and pavement markings for both intersections.  The Permittee adopted the
suggestions of VTRANS.

44. Pursuant to VTRANS’ suggestion the Permittee made the following revisions to
its traffic impact report:  The 2009 No-Build and 2009 Build scenario intersection analysis
were updated to incorporate design criteria suggested by VTRANS.   1) The Turning
Movement Count Summary and the numbers for the 2009 No-Build Scenario, 2009 Build
Scenario, and the capacity analysis for each of these scenarios were adjusted.  2) The
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Permittee used VTRANS’ recommended peak hour factor of 1.0 for the capacity
analysis.  3) The US Route 7 signalized intersections were modeled as a coordinated
system.  Cycle length and green times were optimized for the 2009 Build scenario. 

Criterion 7

45. The Rutland Town Fire Chief indicated that the municipality has the capacity to
provide protection services.  

46. The Permittees reached an agreement with the Town of Rutland concerning the
municipal sewer easement. The Permittees represented that they will be able to plant
landscaping in the easement area. Should the landscaping need to be removed in order
to access the easement, Permittees will be responsible for replacing the landscaping as
soon as possible.

Criterion 8

Project Building and Context of Site

47. The Project building has pitched roofs and gables and is representative of a
Vermont style of architecture. It incorporates light grey clapboard siding, gables, a porte-
cochere, and pitched roofs with dark green asphalt shingles that blend well with the
surrounding landscape.  The building design also includes bumped-out areas and partial
first-floor roofs.

48. The location of the proposed building is approximately 11 feet below the elevation
of U.S. Route 7, so that the highest point of the proposed building is about 32’ higher
than Route 7.  A motorist in a car or van is typically figured as adding about 3 or 4 feet
in elevation, so, from the perspective of a person in a car on Route 7, the height of the
building will be about 29 feet or less. 

49. The Project is surrounded by a densely developed commercial area.  The context
includes the 150-unit Holiday Inn on the adjoining property to the south, a road along its
northerly boundary which accesses Farrell Distributors, the Green Mountain Plaza, a “99
Restaurant & Pub” restaurant, a bank and dense commercial development on the
easterly side of US Route 7 in the vicinity of the proposed project, including the Red Roof
Inn directly across from the proposed project, a Denny’s restaurant and two car
dealerships.  The entrance to the Diamond Run shopping mall is across from the Holiday
Inn.

50. The distance between the southerly side of the Project building and the closest
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northerly side of the Holiday Inn is just under 100 feet.  The Holiday Inn parking lot was
constructed to within 5’ of the northern boundary of the Holiday Inn parcel; the distance
between that nearest Holiday Inn parking lot and the south side of the proposed building
is about 30 feet.

51. The two buildings’ entrances face east but the Holiday Inn is set back further from
U.S. Route 7. The front portion of the Holiday Inn is a lobby area, with limited windows
on the north side, at a distance of at least 150 feet between the lobby and conference
room area of the Holiday Inn and the Hampton Inn building. 

52.       The two buildings will visually “overlap” with the western edge of the Hampton
Inn overlapping the eastern front portion of the Holiday Inn. The lateral overlapping
portion of the two Inns with guest rooms is approximately 50 feet, at a distance of just
under 100 feet, with the Holiday Inn parking lot and the Project’s landscaping in-
between.

Revisions to Landscaping Plan  

53. Permittees prepared a  revised landscaping plan to provide additional screening
and vegetation that works well in this climate.   Specifically, the Permittee substituted
Honey Locust for Dogwoods and Red Sunset Maple for Norway Maple.  The Permittee
also introduced six more red sunset maples along the North lot line, modified the planting
on the South side and added plantings at the Route 7 sign. 

54. The additions of shadbush would not interfere with the operation of the municipal
sewer line.  Shadbush roots stay within a few feet of the surface and would  not interfere
with the operation of the sewer line in that area.

Exterior lighting and signage

54. Exterior lighting would consist of eight pole-mounted R250 Metal Halide lights
mounted at 18 feet.  All site lighting would be directed toward the site.  There would be
bollard walkway lighting, at a height of 42” from the ground, as shown on the lighting
plan.  The lighting coverage and foot candle diagrams show lighting levels from 0.5 to
2.0 foot candles, which is appropriate, using a Lincoln low cut-off angle fixture by the
Spaulding Lighting Company.

55. There will be one free-standing, internally-lit sign, on a metal pillar, 12 feet 6
inches in height located on the northeast corner of the parcel.  There will also be one
internally-lit sign saying “Hampton Inn” in script on the east-, south- and north-facing
elevations, each being 34.29 sq. feet.
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56. The Project is in-fill in  a densely developed commercial area that spans several
miles along both sides of U.S. Route 7 from Route 4 and continuing northward on U.S.
Route 7.

Criterion 9(K)

57. With respect to impact on public investments, specifically U.S. Route 7 and the
Holiday Inn Drive, the Board incorporates by reference our findings above with respect
to Criterion 5 above.

IV. Conclusions of Law 

Burden of Proof

The burden of proof generally includes the burden of production and the burden
of persuasion.  Since the burden in Act 250 is on the applicant as to all criteria, Re: Peter
S. Tsimortos, #2W1127-EB, Findings of Fact, Conclusions of Law, and Order at 13 (April
13, 2004); Re: McLean Enterprises Corporation, #2S1147-1-EB, Memorandum of
Decision at 43 (September 19, 2003) (I think this was 2004 also), the term and most
frequently used in Act 250 refers primarily to the burden of persuasion.  New England
Land Associates, #5W1046-EB-R (Jan. 7, 1992).  The burden of proof is on Permittees
with respect to Criteria 4, 5, 7, and 9(K).  The burden of proof is on Appellant with
respect to Criterion 8.

Criterion 4
Before issuing a permit, the Board must find that the Project, will not cause

unreasonable soil erosion or reduction in the capacity of the land to hold water so that
a dangerous or unhealthy condition may result.  10 V.S.A.  6086(a)(4).  The burden of
proof is on the applicant under Criterion 4. 10 V.S.A.  6088(a).

Erosion control plans used to satisfy Criterion 4 must be site-specific.  Re:
Sherman Hollow, Inc., #4C0422-5-EB (Revised), Findings of Fact, Conclusions of  Law,
and Order at 37 (Feb. 17, 1989).  The Vermont Handbook for Soil Erosion and Sediment
Control on Construction Sites (1982) (Handbook) is often used to demonstrate
compliance with Criterion 4.  In discussing factors influencing erosion, the Handbook
states:
     

The size and steepness of slopes within a watershed influence the amount and
rate of runoff.  As the length and gradient (steepness) of a slope increase, the
amount and rate of runoff increase and the potential for erosion is magnified. . .
By limiting the length and gradient of slopes created or modified during
development, one can reduce the volume and velocity of runoff and minimize
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erosion.  

Handbook at 6.  See Re: Mark and Pauline Kisiel, #5W1270-EB, Findings of Fact,
Conclusions of Law, & Order at 12-13 (Altered) (Aug. 7, 1998).

Thus, the size and steepness of the slope involved are important factors in
determining the amount and rate of runoff. While the Project site is not pancake flat in
its entirety, it has a modest slope at best that averages under 2%. The Deerfield and
Elderidge soils at the Project site are rated either low or moderate erodibility. This is not
a high risk area for soil erosion and the Permittees have undertaken extra protective
measures to minimize soil erosion.

Permittees’ comprehensive erosion control plan and stormwater treatment system
will collect runoff and convey it into a micropool retention basin and discharge the runoff
via a level spreader. In addition, Permittees have also added a partially flat roof with an
internal drain which reduces the amount of stormwater runoff from the roof by 50%,
eliminated a patio, added a drainage swale, incorporated rip-rap, and included a
construction sequencing plan to reduce erosion. In light of the above measures, the
Board concludes that the Project satisfies Criterion 4.

Criterion 5

Before issuing a permit, the Board must find that the Project "[w]ill not cause
unreasonable congestion or unsafe conditions with respect to the use of highways . . .
."  10 V.S.A. § 6086(a)(5).  A permit may not be denied solely on the basis of Criterion
5, but the Board may attach reasonable conditions and requirements to the permit to
alleviate the burden created.  Id. § 6087(b).  The burden of proof is on the opponents
under Criterion 5, id. § 6088(b), but Permittees must provide sufficient information for the
Board to make affirmative findings.  

Criterion 5 does not require that proposed development be the principal
cause or the original source of traffic problems.  Several causes may
contribute to a particular effect or result.  The Board found [in an application
involving access to a warehouse,] that the development would contribute
to [an] existing traffic problem.  It would be absurd to permit a hazardous
condition to become more hazardous.

One purpose of Act 250 is to insure that "lands and
environment are devoted to uses which are not detrimental to the public
welfare and interests."  Safe travel . . . is in the public interest.
Exacerbating [an] existing traffic hazard by allowing additional travel on [a]
road would be detrimental to the public interest.
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In re Pilgrim Partnership, 153 Vt. 594, 596-97 (1990) (citations omitted) (affirming Board
decision that proposed project did not satisfy Criterion 5).

The Project site is served by a frontage road which parallels Route 7. There are
two signalized access points on to the frontage road, about 1,000 feet apart. The Project
is accessed by Farrell Road which runs westerly off of the frontage road. A motorist can
access the Project by either signalized intersections and then turning from the frontage
road on to Farrell Road. 

The Project will not generate significant amounts of traffic. There is no restaurant
or conference center. The Project includes 88 guest rooms and the guests will likely
arrive and depart at different times. The Board found that at the morning peak hour, 30
vehicles would enter and 20 would exit. In the afternoon peak hour, 28 would enter and
24 would exit. The Level of Service (LOS) would remain a C or better when the Project
is built. 

There are no existing high accident locations or areas of unreasonable congestion.
In fact, the roads accessing the Project and the Holiday Inn were nearly devoid of traffic
during the Board’s nearly one hour long site visit. Given the relatively minor number of
trips the Project will generate and the fact that the trips will be spread out throughout the
day, this Project does not present a difficult traffic problem.

If there ever is a queue at one access point to Route 7, the driver can simply drive
to the other one to avoid the congestion. In addition, after consulting with VTRANS,
Permittees agreed to install “Do Not Block” signs and pavement markings to indicate that
the intersection should be left clear. In light of the above, the Board concludes that the
Project complies with Criterion 5.

Criterion 7

Before issuing a permit, the Board must find that the proposed project, “[w]ill not
place an unreasonable burden on the ability of the local governments to provide
municipal or governmental services.”  10 V.S.A. §6086(a)(7).  The burden of proof is on
the opponent under Criterion 7. Id. §6088(b). Criterion 7 covers a wide range of services,
including fire protection (both voluntary and paid), police, solid waste disposal (landfill
or other), sewage treatment, water systems, rescue (both voluntary and paid), and road
maintenance. 

In making its determination, the Board considers the likelihood that the proposed
project will (1) place an undue, uneconomic or excessive burden on the ability of local
and regional governments or public utilities to provide the services needed for the project
or other projects, or accommodate growth and (2) endanger public investments in, or
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jeopardize or interfere with, adjacent public facilities under Criteria 7, 9(A), 9(H), 9(J),
and 9(K).  Finard-Zamias Associates, #1R0661-EB, Findings of Fact, Conclusions of
Law, and Order (Nov. 19, 1990).
  

Like Criterion 5, the Board cannot deny a permit based only on Criterion 7.
However, the Board may impose permit conditions to mitigate the impacts of the Project.

The Town of Rutland supports the Project and has not raised any issues
concerning its provision of municipal services.  The fire department stated that it could
provide fire protection and there is ample water and sewer capacity.

The Permittees have reached an agreement with the Town of Rutland concerning
the municipal sewer easement. The Permittees have represented that pursuant to the
agreement they can plant landscaping in the municipal sewer easement. Should that
landscaping need to be removed to access the sewer lines, Permittees will be
responsible for replacing the landscaping. Thus, the Board concludes that the Project
complies with Criterion 7.

Criterion 8 

Under Criterion 8, before issuing a permit, the Board must find the
Project will not have an undue adverse affect on the scenic or natural beauty of the
area, aesthetics, historic sites or rare or irreplaceable natural areas. 10 V.S.A.
§6086(a)(8). The relevant issue in this case is aesthetics.

 The burden of proof under Criterion 8 is on those who oppose the Project, 10
V.S.A. §6088(b), but the applicant for the permit must provide sufficient information for
the Board to make affirmative findings. See, e.g., Re: Black River Valley Rod & Gun
Club, Inc., #2S1019-EB, Findings of Fact, Conclusions of Law, and Order at 19 (Jun. 12,
1997). Thus, even when there is no opposing party or evidence in opposition with
respect to Criterion 8, an applicant will not automatically prevail in the aesthetics issue.
See, e.g., Re: Herndon and Deborah Foster, #5R0891-8B-EB, Findings of Fact, 
Conclusions of Law, and Order at 12 (Jun. 2, 1997).

Board precedent notes that application of Criterion 8 does not guarantee that
views of the landscape will not change:

Criterion 8 was not intended to prevent all change to the landscape of Vermont or
to guarantee that the view a person sees from his or her property will remain the
same forever. Change must and will come, and Criterion 8 will not be an
impediment. Criterion 8 was intended to insure that as development does occur,
reasonable consideration will be given to the visual impacts on neighboring
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landowners, the local community, and on the specific scenic resources of
Vermont.

Re: Okemo Mountain Inc., #2W5051-8-EB, Findings of Fact, Conclusions of Law and
Order at 9 (Dec. 18, 1986); and see Horizon Development, supra, at 20.

1. Adverse Affect

The Board relies upon a two-part test to determine whether a project satisfies
Criterion 8. First, it determines whether the proposed project will have an adverse affect
under Criterion 8. Re: James E. Hand and John R. Hand, d/b/a Hand Motors and East
Dorset Partnership, #8B0444-6-EB (Revised), Findings of Fact, Conclusions of Law, and
Order at 24-25 (Aug. 19, 1996), citing, Re: Quechee Lakes Corp., #3W0411-EB and
#3W0439-EB, Findings of Fact, Conclusions of Law, and Order at 17 -19 (Nov. 4, 1985).

[T]he Board looks to whether a proposed project will be in harmony
with its surroundings or, in other words, whether it will “fit” the context
within which it will be located. In making this evaluation, the Board
examines a number of specific factors, including the nature of the project's
surroundings, the compatibility of the project's design with those
surroundings, the suitability for the project's context of the colors and
materials selected for the project, the locations from which the project can
be viewed, and the potential impact of the project on open space.

Hand, supra, at 25, citing, Quechee, supra, at 18.

In other words, if a project "fits" its context, it will not have an adverse affect. Re:
Talon Hill Gun Club and John Swinington, #9A0192-2-EB, Findings of Fact, Conclusions
of Law, and Order at 9 (June 7, 1995). If the Board concludes that the Project has an
adverse affect under Criterion 8, the Board moves to the second part of the test to
evaluate whether the adverse affect is undue.

a. The context of the Project

To determine whether the Project is adverse in terms of aesthetics - whether it
will “fit” in the context of the area where it will be located - the Board first must determine
what that context is. Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-
5-EB, Findings of Fact, Conclusions of Law, and Order at 14 (Apr. 9, 2002); The Van
Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law, and
Order at 36 (Mar. 8, 2002). 
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The Project is surrounded by intensive commercial development including hotels,
car dealerships, shopping centers, and fast food chains.  The commercial strip on Route
7 south of Rutland extends for several miles.

b. The impact of the Project on its context

Assessing the impacts of a project is a fact-specific determination whether the
Project’s design fits within the context of the surrounding neighborhood. In Home Depot,
the Board found that a large retail store did not have an adverse affect because it fit
within  the context of nearby intensive commercial development and would have no
impact on open space. The Home Depot USA, Inc., and Ann Juster and Homer and Ruth
Sweet #1R0048-12-EB Findings of Fact, Conclusions of Law, and Order at 48 (Aug 20,
2001).

The Board concludes that the balance of the Project fits within the context of its
surroundings because of the other intensive commercial uses in the immediate
vicinity, the vegetative screening, the use of earthtone colors, and the fact that the
Project will have virtually no impact on open space. Therefore, the Board
concludes that the balance of the Project will not have an adverse impact on the
surrounding area and thus, complies with Criterion 8.

Id.

In the instant case, the Project would fit the context of the surrounding intensive
commercial development. Although the Project tract will result in building on an
undeveloped parcel, this Project is an in-fill development which does not encroach upon
true open space removed from surrounding intensive development. In Flynn and
Kalanges, the Board held that in-fill residential development of similar mass and density
does not have an adverse impact on aesthetics. John J. Flynn Estate and Keystone
Development Corp. #4C0790-2-EB Findings of Fact, Conclusions of Law, and Order
(May 4, 2004); William and Maryjean Kalanges #4C0593-6-EB, Findings of Fact,
Conclusions of Law, and Order (Mar. 4, 2005).

The Board concludes that the Project fits its context because it is a commercial
in-fill development surrounded by similar intensive commercial developments. Since
there is no adverse affect, no further consideration of the Quechee Lakes test is required
and the Project complies with Criterion 8.

Criterion 9(K) 

Criterion 9(K) 10 V.S.A. § 6086(a)(9)(K) provides that: 
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A permit will be granted for the development or subdivision of lands adjacent to
governmental and public utility facilities, services, and lands, including, but not
limited to, highways, airports, waste disposal facilities, office and maintenance
buildings, fire and police stations, universities, schools, hospitals, prisons, jails,
electric generating and transmission facilities, oil and gas pipe lines, parks, hiking
trails and forest and game lands, when it is demonstrated that, in addition to all
other applicable criteria, the development or subdivision will not unnecessarily or
unreasonably endanger the public or quasi-public investment in the facility,
service, or lands, or materially jeopardize or interfere with the function, efficiency,
or safety of, or the public's use or enjoyment of or access to the facility, service,
or lands.

The burden of proof to show that the proposed development will satisfy Criterion
9(K) is on the Permittees. 10 V.S.A. § 6088(a).  A failure to meet that burden may result
in a denial of an Act 250 application. 10 V.S.A. §§ 6087.

The Board conducts two separate inquiries under Criterion 9(K) with respect to
governmental and public facilities. First, the Board examines whether a proposed project
will unnecessarily or unreasonably endanger the public investment in such facilities.
Second, the Board is to examine whether a proposed project will materially jeopardize
or interfere with (a) the function, efficiency or safety of such facilities, or (b) the public's
use or enjoyment of or access to such facilities.  Swain Development Corp., #3W0445-2-
EB, Findings of Fact, Conclusions of Law, and Order at 33 (Aug. 10, 1990).

In the instant case, the only inquiry under Criterion 9(K) concerns the Project’s
impact to the roads. Under Criterion 5, the Board has already found that the Project will
not generate significant traffic and that the Permittees have undertaken measures to
mitigate any impacts. In light of those findings and conclusions, the Board determines
that the Project will not unnecessarily or unreasonably endanger the public or quasi-
public investment or materially jeopardize or interfere with the function, efficiency, or
safety of, or the public’s use or enjoyment of or access to any adjacent roads.

V.     ORDER

1. The Project satisfies 10 V.S.A. §6086(a) 4, 5, 7, 8(aesthetics), and
9(K).

 
2.  Land Use Permit Application #1R0703-2-EB is granted. 
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3. Jurisdiction is returned to the District 1 Environmental Commission.

Dated at Montpelier, Vermont this 1st day of June, 2005

ENVIRONMENTAL BOARD

 /s/Patricia Moulton Powden               
Patricia Moulton Powden, Chair 
Jill Broderick
George Holland
Patricia Nowak
Alice Olenick* 
Richard C. Pembroke, Sr. *
Christopher D. Roy

*Board members Olenick and Pembroke dissent from the Board's conclusion that the
Project does not have an adverse affect. Board member Olenick's dissent includes
the following amended and additional findings of fact and conclusions of law.

47. The Project is a three-story building. The porte-cochere is located on the easterly
side, or the side facing Route 7.

49. (I would delete the first sentence, that the project is surrounded by dense
commercial development - it is the end of that type of development on the strip.)
Neither the Diamond Run Mall nor Farrell Distributors is visible from Route 7. The
Holiday Inn is set back further from Route 7 than the proposed project, amid
established significant plantings, and has architectural features including color
gradations that, in conjunction with its markedly lower two level profile and distant
setting, blend it into the landscape and allow a complete view of the background
mountain range. The other nearby restaurants and inns are also significantly more
limited in height, size and mass than the proposed Project.

52. Although there is some visual overlap of the Project from the lobby of the Holiday
Inn, from Route 7, which is the usual vantage point, the proposed Project will not
have a visual overlap. A passerby on U.S. Route 7 will view the entire mass of the
building whether travelling north or south.

Additional findings:
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* Town officials originally indicated that no trees could be planted in the sewerline
easement area. After consultation with their engineers, it has been determined that
the concern was actually related to older clay-based sewer lines. The sewer line for
this Project will be constructed of high impact plastic. The town representative
indicated a willingness of the town to work with the applicants to allow some trees to
be planted within the sewerline easement.

* Maintenance of the sewer lines is usually accomplished through access through
manholes. It is only in the event of an actual line breakage or blockage not remedied
from the manholes that excavation of a portion of the line becomes necessary. That
is why the easement allows encroachments by sidewalks, and at times by portions of
actual buildings, as well as trees and shrubberies.

* Tree planting on the south side could consist of red maples mixed with white
spruce. These species are pyramidal in growth, which will minimize conflicts with
building windows. Spacing of plantings should be every twenty-eight feet. The
applicant is responsible for replacement of dead or diseased trees.

While I concur that the Project should be approved, I find the Project as
presented to be adverse under Criterion 8. Although the Project constitutes a
type of desirable infill, when it is viewed from U.S. Route 7, the primary
viewpoint, the Project will differ substantially in mass impact from nearby
development.

This section of U.S. Route 7 is at the fringe or border of the strip development
encountered even a short distance north of the Project. On U.S.Route 7 travelling
south, this section provides a breather after the several blocks of continuous and
intense strip development. Travelling north on U.S.Route 7, this section is a gentle
entrance to the Rutland area - indeed to the State of Vermont for many travelers from
out of state using Interstate 87.

The surrounding context includes an almost invisible mall, a Holiday Inn that is
set back further amid significant plantings and with architectural features that include
color gradations minimizing its size. Holiday Inn and the buildings contiguous to the
proposed Project are diminutive enough to allow a complete view of the background
mountain ranges. The proposed Project will create a visual overlap to users of the
Holiday Inn, heightened by the location of the proposed Project near the boundary
line with Holiday Inn, and without substantive screening to soften the size of the
structure. It is unusual and objectionable to suggest the neighboring property should
provide mitigation on its own property. The architecture of the proposed Project does
not provide sufficient harmony to settle the massive structure into its context without
further mitigation.
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The proposed location of the structure on the project tract by the applicant
created difficulties in the effective screening of the southern length of the proposed
building, even after the dimensional concessions previously made. While it appears
that the applicant reasonably relied on the information originally provided by the town
officials related to the sewer line easement, indicating a prohibition of the planting of
trees in the easement area, that has changed based on consultations by town
officials with their engineers. The planting of trees on the south side of the Project, as
recommended by the Project landscape architect, consisting of red maples mixed
with white spruce, spaced every twenty eight feet, with customary maintenance of
dead or diseased trees and replacement of same by the applicant, would be the
minimum required so that the Project is not undue.

Board member Pembroke would find that because of the visibility of the
Project, it is adverse under Criterion 8. The proposed architecture does not provide
sufficient visual harmony to settle the massive structure into the surrounding area
without further mitigation.


