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This decision pertains to a motion for interlocutory
appeal and stay filed with the Environmental Board by the
State of Vermont, Agency of Natural Resources (ANR) on
August 10, 1990 from a decision of the District #l
Environmental Commission announced orally on August 1, 1990
and followed up with a written decision on August 14. In
its decision, the District Commission ruled that ANR is not
an "affected state agency I* for purposes of party status and
therefore may not participate in the proceedings. On August
27, John and Mary Swingington (the Applicants) filed a
memorandum in opposition to ANR% motion; on August 31 ANR
filed a memorandum in support of its motion; and on
September 14 the Applicants filed a second memorandum in
opposition. The Board deliberated on the motion on
September 26 in St. Albans.

I. Backsround

On August 1, 1990, the District #l Environmental
Commission reconvened a hearing to consider the application
of John and Mary Swinington for a gravel operation on a
tract of land off Town Farm Road in Brandon. The State had
participated at the first hearing in this matter on June 4,
1990 by providing testimony on impacts of the proposed
project on wetlands and wildlife habitat. At the August 1
hearing, two State agencies, ANR and the Division of
Historic Preservation, sought to provide evidence to the
District Commission. In response to a motion by the
Applicants, the District Commission.ruled that these
agencies are not a "state agency directly affected" within
the meaning of 10 V.S.A. 5 6084, and barred the State from
testifying or otherwise presenting evidence. The District
Commission's ruling was based upon the Applicant's argument
that the State, which had once owned the Swiningtons'
property, sold it in 1985 after determining it served no
significant public need, and that having made that
determination, the State cannot be "affected" by any
development of the site.

II. Interlocutorv  ADDeal

The standards for accepting an interlocutory appeal are
established in Board Rule 43: The order or ruling under
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appeal must involve "a controlling question of law as to
which there is substantial ground for difference of opinion
and an immediate appeal may materially advance the
application process." These standards were interpreted by
the Board in Re: Mawle Tree Place Associates, Memorandum of
Decision, Application #4C0775-EB (Dec. 22, 1988).

The Board concludes that this appeal meets the
standards of Rule 43. The issue to be resolved on appeal is
whether the State can be denied the right to participate in
a proceeding before a district commission. This issue is a
controlling question of law; it can be decided by the
Board's assuming certain undisputed facts that are contained
in the District Commission's decision and the parties'
memoranda without the need to hold an evidentiary hearing,
and reversal of the Commission's decision could result in
savings of resources to both the Act 250 program and the
parties,. The issue to be resolved on appeal is also a
question to which there is substantial ground for difference
of opinion. Finally, an immediate appeal may materially
advance the application process. That is, the whole
structure of Act 250 contemplates initial review by district
commissions. Were the Board to decide that the State should
have been allowed to participate in these proceedings, it
would have to remand the matter to the Commission for a
hearing with the State's participation. It would save
resources and generally be more efficient for the hearing to
be reconvened at this time rather than after issuance of a
decision and appeal to the Board by the State on both the
substance of the appeal and the Commission's ruling denying
the State's participation.

Accordingly, the Board grants the State's motion for
interlocutory appeal. The issue for the Board's resolution
is whether the District Commission has the authority to bar
State agencies from presenting evidence in a hearing.

III. Decision

Rule 43(B) states that if a motion for interlocutory
appeal is granted, the Board "may convene such hearings to
hear oral argument as it deems necessary to dispose of the
appeal." In addition to the arguments regarding whether the
Board should accept this interlocutory appeal, the memoranda
filed by the Applicants and the State include argument on
the substantive issue under appeal. The Board reviewed the
memoranda filed by the State and the Applicants and
determined that it does not need to convene oral argument in
order to decide the issue.
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Party status in Act 250 proceedings is based upon 10
V.S.A. SS 6084 and 6085. Section 6084(b) states, in
pertinent part, that

[t]he district commission shall forward notice and a
copy of the application to the board and any state
agency directly affected, and any other municipality or
state agency, or person the district commission or
board deems appropriate.

Section 6085(c) states, in pertinent part, that

[plarties shall be those who have received notice,
adjoining property owners who have requested a hearing,
and such other persons as the board may allow by rule.
For the purposes of appeal only the applicant, a state
agency, the regional and municipal planning commissions
and the municipalities required to received notice
shall be considered parties.

Board Rule 14(A) provides the following:

Parties by right. In proceedings before the board and
district commission, the following persons shall be
entitled to party status:

. . .

(2) Any state agency directly affected by the
proposed project, and any state agency receiving notice
of the proceedings through the Interagency Act 250
Review Committee . . . .

The Board believes that ANR and the Division of
Historic Preservation are automatic parties to this Act 250
proceeding by virtue of the above-cited provisions. Raving
received notice of the application, either directly or
though the Interagency Act 250 Review Committee, these
agencies became "parties as of right" under Rule 14(A).
Nothing in the above-cited authorities requires the State to
prove that it is eligible for party status. Such an
interpretation would result in delays in the Act 250 process
as district commissions and the Board would have to convene
evidentiary hearings and make rulings on whether a
particular State agency is "affected" by a particular
project.

In accordance with the Administrative Procedure Act,
party status means the right to present evidence and
cross-examine witnesses. 3 V.S.A. S 810. Therefore, the
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District Commission had no authority to deny the State the
right to present testimony.

The Board concludes that the District Commission did
not have the authority to exclude the State from
participating in the hearing. Accordingly, this matter is
remanded to the District Commission to reconvene the hearing
and allow the State to participate as a party.

Since the Board has decided to remand this matter to
the District Commission for a hearing with full
participation by the State, the Board need not iaddress. the
State's motion for a stay.

IV. ORDER

1. The State's motion for interlOCUtOry
granted.

appeal is

2. This matter is remanded to the District #l
Environmental Commission for a hearing with full
participation by the Agency of Natural Resources and the
Division of Historic Preservation.

Dated at Montpelier, Vermont this 15th day of October,
1990.
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