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This decision pertains to the appeal of a permit issued
for a 25-lot subdivision proposed by James Davenport, Jr.
and Barbara Davenport (the Applicants). As is explained
below, the Environmental Board finds that the proposed
subdivision complies with Criteria l(B) (waste disposal), 2
and 3 (water supplies), 5 (traffic), and 8 (aesthetics) of
10 V.S.A. S 6086(a).

I. SUMMARY OF PROCEEDINGS

The District #l Environmental Commission issued Land
Use Permit #lRO667 on June 5, 1989. That permit authorizes
the Applicants to subdivide 72 acres located in Wallingford
into 25 lots, including 23 residential lots, one lot with a
community leach field, and one lot with a fire pond; 3100
feet of roadway; and deer wintering areas. Lee B. Houghton
and William S. Dolt (the Appellants) filed an appeal of this
permit on July 3, 1989. The Appellants challenge the
findings of the District Commission on Criteria 1 (air
pollution), 2 and 3 (water supplies), 5 (traffic), 8
(aesthetics) and 9(K) (public investment in highways).
Charles Huddleston and Manya Relo filed requests to
participate in the appeal on July 23, 1989. Mr. Huddleston
sought to participate on Criteria l(B) (waste disposal), 2,
and 3. Mrs. Relo sought to participate on Criteria 5, 6
(educational services), and 8. Criteria l(B) and 6 were not
otherwise on appeal.

On August 1, 1989, Environmental Board Chairman Leonard
U. Wilson convened a prehearing conference in Wallingford.
At the prehearing, preliminary issues were identified
concerning the scope of the appeal and party status.
Various deadlines were set, including deadlines for
submissions on the scope of appeal and on qualification for
party status. On August 7, Mr. Huddleston filed a document
regarding party status. A prehearing conference report was
issued by the Board on August 10. The Applicants filed a
memorandum of law on August 18. No submissions were
received from the Appellants and Mrs. Relo beyond those
which they submitted prior to the prehearing.
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On August 30 and September 11, 1989, the Board issued
memoranda of decision limiting the scope of the appeal to
Criteria l(B), 2, 3, 5, and 8. These decisions granted
party status as follows: to Mr. Dolt on Criteria 5 and 8,
to Mr. Houghton on Criterion 5, and to Mr. Huddleston on
Criteria l(B), 2 and 3. All other party status requests
were denied.

On September 12, 1989, Mr. Huddleston requested that
the Board seek witnesses from the Agency of Natural
Resources to testify at the hearing. On September 13, the
Appellants filed a list of witnesses and exhibits. On
September 19, the Applicants filed an objection to Mr.
Huddleston's  request. On September 26, the Board determined
to call witnesses from the Agency and on September 28 issued
a request for testimony to the Agency. On September 29, the
Applicants filed prefiled testimony and a list of witnesses.
On October 2, the Appellants and Mr. Huddleston filed
prefiled testimony. An administrative hearing panel
convened a hearing on October 5, 1989 in Wallingford,
Vermont. After taking a site visit and hearing testimony,
the panel recessed the hearing pending review of the record,
deliberation, and preparation of a proposed decision.

A proposed decision was sent to tbe parties on May 2,
1990, and the parties were provided an opportunity to file
written objections and to present oral argument before the
full Board. On May 15, 1990, the Appellants submitted a
written response to the proposed decision. On June 6, 1990,
the Applicants filed comments on the proposed decision. No
requests for oral argument were submitted.

The Board deliberated concerning this matter on June
13, 1990, and decided to approve the proposed decision with
modifications. On that date, following a review of the
proposed decision and the evidence and arguments presented
in the case, the Board declared the record complete and
adjourned the hearing. This matter is now ready for
decision. To the extent that any proposed findings of fact
and conclusions of law are included below, they are granted;
otherwise these findings of fact and conclusions of law are
denied.

II. ISSUES IN THE APPEAL

1. Pursuant to 10 V.S.A. $4 6086(a)(l)(B), (Criterion
l(B)), whether the proposed project meets the requirements
of that criterion regarding waste disposal.

2. Pursuant to 10 V.S.A. § 6086(a)(2) (Criterion 2),
whether the proposed project will have sufficient water
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supply available for the foreseeable needs of the
subdivision.

3. Pursuant to 10 V.S.A. S 6086(a)(3) (Criterion 3),
whether the proposed project will cause an unreasonable
burden on an-existing-water supply.

4. Pursuant to 10 V.S.A. s 6086(a)(5) (Criterion
whether the proposed project will cause unsafe traffic
conditions or unreasonable congestion.

5. Pursuant to 10 V.S.A. 5 6086(a)(8) (Criterion

5) I

8) I

whether the proposed project will have an undue adverse
effect on aesthetics or scenic and natural beauty.

III. FINDINGS OF FACT

1.

2.

3.

4.

5.

The proposed project consists of 25 lots. Twenty-three
of the lots are to be used for construction of
residential homes. One lot is to be used for a fire
pond and the remaining lot for a community leachfield.
The proposal includes the construction of 3100 feet of
internal subdivision roadway and the dedication of deer
wintering areas. The subdivision layout will be as
shown on Exhibit 18 (sheets S-l and S-2, as revised
March 8, 1989).

The proposed project will be located in Wallingford on
the west side of East Street, a town highway. The
project site is a 72Lacre tract of land.

The Agency of Natural Resources, Department of
Environmental Conservation, Division of Protection,
issued Subdivision Permit #EC-l-1126 on April 5, 1989
(Exhibit 1). The subdivision permit approves on-site
water supply from drilled wells for Lots #l-5, 9-16,
and 18-24. The permit approves on-site wastewater
disposal for Lots #l-5, 9, and 10. The permit approves
Lots #ll-16  and 18-24 for wastewater disposal by a
community wastewater collection, treatment and disposal
system. The Agency issued Deferrals of Permit
#DE-l-l374 through DE-l-1378 for Lots #6, 7, 8, 17, and
25.

Condition 2 of Land Use Permit #lR0667 requires
compliance with the subdivision permit and amendments.

Total water demand for the proposed project will be 15
gallons per minute. Test results for the subdivision
wells range from five gallons per minute for some wells
to 50 gallons per minute for others. An individual
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6.

7.

8.

9.

10.

11.

well is proposed for each site on which housing will be
constructed.

Existing residences near the site of the proposed
subdivision obtain their water from individual wells.
Tests of these wells show yields of 10 to 20 gallons
per minute.

The Applicants will construct only one vehicular access
to the proposed project, which will be located off East
Street. This access is a proposed road to be called
Locust Drive which will run west from East Street.
Within the project, a second road to be called Ravine
Road will branch off Locust Drive to the north. Both
Locust Drive and Ravine Road will end in cul-de-sacs
and will not connect with other roads.

East Street is unpaved in the area of Locust Drive.
For a vehicle which will stop on Locust Drive in
preparing to leave the proposed project, corner sight
distance will be approximately 350 feet to the north
and 450 feet to the south along East Street. There is
no posted speed limit on East Street. Along the
stretch of East Street at its Locust Drive
intersection, vehicles generally travel 30 to 40 miles
per hour. The traveled portion of East Street is 16 to
18 feet wide. The Vermont Agency of Transportation's
recommended minimum sight distance for a 35 mile per
hour (mph) rural intersection is 360 feet. The
Applicants will post a stop sign for traffic
approaching East Street on Locust Drive.

Currently there are approximately 200 vehicle trips per
day along East Street in the vicinity of the proposed
project. The proposed project will add approximately
200 to 250 trips per day to East Street.

The proposed project will be phased over seven years.
Land Use Permit #lR0667 incorporated this phasing in
Condition 9, which allows the Applicants to sell up to
five lots in the first year and three lots each year
thereafter.

East Street runs south of the proposed project to Route
140. Prior to reaching Route 140, East Street curves
left, and then makes a sharp turn to the right where it
intersects with a road called East Street Extension.
In this area, East Street is paved. The area is
sometimes referred to as "the switchback.1* Vehicles
travelling north along the East Street Extension or
south along East Street have limited sight distances of



Findings of Fact, Conclusions of Law and Order
James Davenport, Jr. and Barbara Davenport

#lR0667-EB
Page 5

12.

13.

14.

15.

16.

approximately 90 to 100 feet down East Street south of
East Street Extension because of the sharp curve. Also
due to the sharp curve, vehicles generally slow down to
approximately 20 miles per hour when reaching this
area.

commuters to Rutland, are likely to go north on East
Street to Haven Hill Road, which runs west from its
intersection with East Street to Route 7. No estimate
has been provided concerning the respective percentages
of vehicles from the proposed project which will exit
the subdivision going north or south or will enter the
subdivision from the north or south.

Exhibits 3 and 22 contain recommendations for improving
traffic conditions on East Street. These include two
different recommendations for widening the travelled
portion: 18 feet (Exhibit 3) and 22 feet (Exhibit 22).
They also include recommendations for posting a 35 mile
per hour speed limit, and using warning signs and
convex mirrors along the sharp curve and steep grade on

 s e c t i o n "  o f  E a s t  S t r e e t .

The area of the proposed project is rural and
residential. It was formerly mostly agricultural;
residential growth is a more recent phenomenon. There
are still large open and undeveloped areas in the
vicinity. To the north is a ZOO-acre tract on which
the Applicants own and operate a farm. There are now
approximately five or six residences fronting on East
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17.

18.

19.

20.

21.

Street in the vicinity of the proposed project. Some
of these residences, including that of William S. Dolt,
are directly across the street from the proposed
project.

An old town highway, f16, runs along the southern
boundary of the proposed project. This highway is
currently an overgrown country lane used by local
residents for recreational purposes.

South of the project is an undeveloped parcel owned by
Mr. Dolt. Southwest of the project is an existing
subdivision known as Heritage Hill, which includes the
residence of Charles P. Huddleston. There will be no
connection between the subdivision roads in the
proposed project and the roads in the Heritage Hill
subdivision. The Heritage Hill subdivision roads do
not intersect with East Street.

The project site includes old pastures and softwood
forests. The eastern portion of the site near East
Street is an open meadow. The remainder of the site is
largely flat and thickly forested, except for a knoll
on Lot 5 in the southeast portion of the site near East
Street. A wetland is located on the project's northern
boundary. Lot 25 includes part of this wetland. The
proposed fire pond is to be located on Lot 25. Other
than the fire pond, no construction will occur on the
wetland.

Lots 1, 2, and 3 front on East Street and houses on
these lots will be visible from East Street. The
Applicants intend to plant a half-dozen two-inch
diameter pine trees at random on each of these lots
between the house sites and East Street. The house on
Lot 5 will also be visible from East Street because it
will be located on the knoll. The Applicants intend to
plant trees to provide some screening of the house on
Lot 5. The remainder of the houses will not be visible
because they will be behind the knoll, or in areas
which are thickly forested, or both. The Applicants
will maintain most of the existing trees in the thickly
forested areas to ensure that the homes are not
visible.

The construction of homes is limited to approximately
40 acres located on the eastern portion of the 72-acre
tract. The remainder of the tract, approximately 32
acres, is to be dedicated as a deer wintering area
pursuant to an agreement between the Applicants and the
Agency of Natural Resources, Department of Fish and
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22.

23.

IV.

and

Wildlife. For this reason, Lots 15, 16, and 24, which
form the western part of the site, are designed to be
much larger than the remaining lots, and homes will be
required to be constructed only on the eastern edges of
Lots 15, 16, and 24.

A Declaration of Covenants and Restrictions will be
included in all the deeds for the lots. Among the
restrictions are requirements that no tree removal
occur within 25 feet of any lot boundary line (except
where the lot boundary lines are Locust Drive or Ravine
Road) and that "building plans for all structures" be
approved by the Applicants prior to construction. The
Declaration provides special restrictions on Lots 15,
16, and 24, as well as Lots 22 and 23 (which are
immediately east of Lot 24) to ensure protection of the
deer wintering areas. These restrictions include,
among others, prohibitions on: development; alteration
of water courses; and "surface" disturbances such as
removal of trees and topsoil.

Condition 16 of Land Use Permit #lR0667 requires
compliance with the Declaration of Covenants and
Restrictions insofar as it protects the deer wintering
areas and the wetland.

CONCLUSIONS OF LAW

1. The proposed project complies with Criteria l(B)
2. The subdivision permit for the proposed project

creates a presumption of compliance with these criteria
which has not been rebutted. Board Rule 19(E).

2. The proposed project complies with Criterion 3.
There is no evidence of any effect on an existing water
supply. Further, if the on-site wells for this project were
to affect the existing wells used for individual homes in
the area, it is unlikely that an unreasonable burden would
be caused. The existing wells currently yield 10 to 20
gallons per minute, which is well in excess of the demand
for an individual home. The total demand for the proposed
project (23 homes) is only 15 gallons per minute.

3. Exacerbation of an existing traffic condition can
violate Criterion 5. In re Pilqrim Partnershin, No. 88-545,
slip op. at 3 (February 9, 1990). Existing traffic
conditions on East Street are unsafe. That street has no
posted speed limit and the width of its travelled way is 16
to 18 feet, compared to the 22 feet recommended by the
Applicants' engineer (Exhibit 22). Further, the
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l'switchbackN' area of East~Street is a dangerous section with
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limited sight distances which are lower than recommended,
and which contains sharp curves and steep grades. After
driving through the "switchback" area, vehicles enter an
intersection which has a 300-foot sight distance to the west
along a 50 mph highway. This sight distance is less even
than the sight distance recommended for the intersection of
such highways and residential driveways. Given that the
proposed project will more than double the amount of traffic
on East Street, increased hazard is likely. This hazard,
however, will not reach fruition for seven years because of
the phasing of the project.

The Board cannot deny a project for lack of compliance
with Criterion 5 but can only issue permit conditions to
alleviate burdens created. 10 V.S.A. 5 6087(b). The issue
here involves existing unsafe conditions on a town highway.
The Applicants have suggested a number of remedies,
including posting of a 35 mile per hour speed limit,
widening of the travelled way, installation of warning
signs, and use of convex mirrors along East Street's sharp
curves. An alternative to these measures is to prohibit
right-hand turns from Locust Drive onto East Street, because
this would lessen the amount of traffic using the
"switchback."

The phasing of this project allows time to formulate a
proposal to remedy the unsafe conditions on East Street.
The Board will therefore condition the permit to allow the
District Commission to retain jurisdiction over traffic
safety and congestion and to require that the Applicants
monitor peak hour traffic flow from the subdivision. Such
monitoring must be adequate to demonstrate the respective
percentages and numbers of vehicles which enter the
subdivision from the north and south and exit the
subdivision going north and south (see finding 14, above).
The Applicants must also monitor the Route 140 and East
Street intersection to determine the percentage and amount
of subdivision traffic which actually runs west onto Route
140 from East Street.

The Board will also condition the permit to require
that the Applicants work with the Town to implement a joint
proposal to post a 35 mile per hour speed limit on East
Street and to widen the travelled way on that street to 22
feet. With respect to the wswitchbackl'  section of East
Street, the joint proposal must further include posting and
maintaining adequate warning signs concerning the sharp
curves and steep grade, and installing and maintaining
convex mirrors adequate to alert drivers to oncoming traffic
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which would otherwise be hidden by the sharp curves in the
road.

The Applicants shall report to the District Commission
not earlier than twenty-three months and not later than two
years from the date of this decision on the methodology and
results of the monitoring measures specified above, the
measures taken in compliance with the Board's directive
concerning the joint proposal, and the measures relating to
the joint proposal which have been agreed to and scheduled.
The Applicants shall continue monitoring through July 9,
1994. No earlier than forty-seven months or later than four
years from the date of this decision, the Applicant shall
file with the District Commission a further report on the
monitoring results. No later than that date, the Applicants
shall also file a certificate of compliance that the
Applicants and the Town have implemented all the
requirements of the above joint proposal. If the Applicants
fail to complete the requirements of the joint proposal
within four years, they will be required to post a sign
prohibiting right-hand turns from Locust Drive onto East
Street. On this basis, the proposed project complies with
Criterion 5.

4. The proposed project will not have an undue
adverse effect on aesthetics. In Re: Ouechee Lakes Corn.,
Applications #3W0411-EB and #3W0439-EB, Findings of Fact,
Conclusions of Law and Order at X3-20 (January 13, 1986),
the Board enunciated a two-stage analysis for aesthetic
evaluations. First, the Board determines whether the
proposed project has an adverse effect on aesthetics.
Second, the Board determines whether such adverse effect, if
any, is undue.

Central to a determination of adverse effect is whether
the proposed project fits within the surrounding context.
The Applicants' project presents a much more intensive
development than presently exists in the area. It will
place 23 homes in a district that is relatively sparsely
settled and partly rural. It will mean a loss of open
space, Homes will be visible from East Street.
Accordingly, the Board believes that the proposed project
will have an adverse effect on aesthetics.

An adverse effect is undue if the Board reaches a
positive conclusion on any one of the following: (1) the
proposed project violates a clear, written community
standard concerning aesthetics, (2) the proposed project is
shocking or offensive, or (3) the applicant has failed to
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take steps which a reasonable person would take to mitigate
the adverse effects of the proposed project. Quechee Lakes

visible from East Street. They will not develop the western
32-acre portion of the parcel in order to preserve a deer
wintering area. An effect of this preservation plan is that
the proposed land uses are clustered more toward the eastern
part of the parcel and open space is retained. In addition,
most of the homes are designed so as not to be visible from
East Street because they will be located in forested areas.
The Applicants will ensure, through restrictive covenants,
that sufficient trees will remain standing to screen the
proposed houses by prohibiting tree-cutting in 50-foot
zones (25 feet on each side of the lot lines) between the
houses.

Condition 16 requires compliance with the restrictive
covenants only with respect to deer wintering areas and the
wetland. Because the covenants, especially the covenant
restricting tree-cutting, are central to the Board's
decision, the Board will condition the permit to require
compliance with the restriction on tree-cutting specifically
and with the covenants generally. On this basis, the Board
concludes that the proposed project complies with
Criterion 8.
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V. ORDER

Land Use Permit #lR0667-EB is issued. Jurisdiction
over this matter is returned to the District #l
Environmental Commission.

Dated at Montpelier, Vermont, this 9th day of July,
1990.

ENVIRONMENTAL BOARD

&&,&g i&b..
Leonard U. Wilson, Acti%g Chairman
Ferdinand Bongart;
Rebecca Day
Arthur Gibb
Samuel Lloyd
Steve Wright

daven.dec(wdl)


