
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Finard-Zamias Associates by Findings of Fact,
C. Daniel Hershenson, Esq. Conclusions of Law,
P.O. Box 909 and Order,
Norwich, VT 05055 Land Use Permit

#IR066i-EB
Edward Dyer
P.O. Box 62
Rutland, VT 05701

Jane Woods
3504 Wilderness Blvd. W.
Parrish, FL '34219

Paul Handy
1907 Shelburne Road
Shelburne, VT 05482

This decision pertains to an appeal of a permit issued
by the District #1 Environmental Commission authorizing
construction of a regional shopping center in the Town of
Rutland, Vermont. As is explained below, the Environmental
Board has concluded that the proposed project complies with
the Act 250 criteria on appeal and accordingly is issuing an
amended permit. This permit amendment is conditioned on the
implementation of a plan to perpetuate two plant species
found on the project site.

I. BACKGROUND

The District fl Environmental Commission issued Land
Use Permit RlR0661 on November 8, 1989. The permit
authorizes the construction of a 442,000 square foot
shopping center with associated utilities, parking and
landscaping on a 92-acre parcel, and a wetland on a
15.35-acre parcel nearby. Both parcels are located off U.S.
Route 7 in the Town of Rutland, Vermont. Finard-Zamias
Associates (the Permittee) is the developer for this
project. Edward Dyer, Jane Woods, and Paul Handy (the
Co-permittees) are owners of the tracts on which the
proposed project is to be located.

VNRC and CRG (collectively, the Appellants) filed a
joint appeal of the permit on December 1, 1989. CRG
appealed with respect to air pollution and fiscal impacts,
under the following criteria of 10 V.S.A. § 6086(a): 1 (air
pollution), 7 (local governmental services), 9(A) (impact of
growth), 9(H) (scattered development), 9(J) (public utility
services), and 9(X) (impact on public facilities).



Findings of Fact, Conclusions of Law, and Order
Finard-Zamias Associates, et al.
Land Use Permit #lR0661-EB
Page 2

VNRC appealed regarding impacts resulting from the
destruction of wetlands, under the following criteria of
10 V.S.A. § 6086(a):. 1 (water pollution), including
specifically l(G) (conformance with wetland rules); 4 (soil
erosion, capacity of land to hold water); 8 (natural areas);
and 10 (conformance with local or regional plans).

On January 3, 1990, the Permittee filed a cross-appeal.
On January 4, 1990, Environmental Board Chairman Stephen
Reynes convened a prehearing conference in the Town of
Rutland, Vermont. On January 23, 1990, the Board issued a
prehearing conference report and order, which set deadlines
for filing preliminary motions and memoranda. On January
31, the Permittee filed a withdrawal of its cross-appeal.

Following various submissions by the parties, on
February 21, 1990, the Board convened oral argument in
Rutland, Vermont on the issues raised in the preliminary
motions and memoranda. Parties participating in the oral
argument were:

The Permittee, by C. Daniel Hershenson, Esq.
Town of Rutland, by Mark Sperry, Esq.
City of Rutland, by Christopher Sullivan, Esq.
The Appellants, by Harvey Carter, Esq.

On March 28, the Board issued a memorandum of decision
on the preliminary motions and established a schedule for
various actions.

Pursuant to that schedule, the parties submitted
prefiled testimony and written evidentiary objections
thereto during April and May, 1990. The Board convened
public hearings on May '9, 10, 23 and 24, with the Permittee,
the Town, the City, and the Appellants participating. The
Board also convened a public hearing on auly 17 with the
same parties participating as well as the Agency of Natural
Resources (the Agency) by Mark Sinclair, Esq. at the Board's
request. After taking two site visits and hearing
testimony, the Board recessed the hearings pending
submission of proposed findings of fact and conclusions of
law, review of the record, deliberation, and decision.

On August 24, 1990, the Town submitted proposed
findings and a memorandum of law. On August 27, the
Permittee and the Appellants submitted proposed findings and
memoranda. The Board deliberated on September 5 in
Weybridge, on October 11 in Norwich, and on October 30 in
Montpelier. This matter is now ready for decision. To the
extent any proposed findings and conclusions are incorporated
below, they are granted; otherwise, they are denied.



---.

../4

Findings of Fact, Conclusions of Law, and Order
Finard-Zamias Associates, et al.
Land Use Permit #lR0661-EB
Page 3

II. ISSUES

1. Whether, pursuant to Criterion 1, the proposed
project will result in undue air pollution.

2. Whether, with respect to fiscal impacts, the
proposed project complies with Criteria 7 (local
governmental services), 9(A) (impact on growth), 9(H)
(scattered development), 9(J) (public utility services), and
9(X) (impact on public facilities). The Board's
consideration of this issue is governed by Rule 40(D), which
limits the scope of the appeal to the issues raised in the
notice of appeal unless a substantial injustice or inequity
would result from such a limitation. CRG's notice of aooeal
states only
impacts:

the following issue with regard to fiscal

[D]oes an applicant carry its burden of proof on this
matter when it relies exclusively upon a retail sales
market study that does not identify or describe the
extent of its impact as a major competitor upon retail
sales activities in Rutland City and the Rutland
region?

Accordingly, with respect to fiscal impacts, the Board will
examine the extent to which fiscal impacts resulting from
the proposed project's competition with existing retail
sales activities will cause noncompliance with Criteria 7,
9(A), 9(B), 9(J), and 9(K).

3. Whether, with respect to elimination of wetlands,
the proposed project will comply with Criteria l(A)
(headwaters), l(B) (waste disposal), 4 (soil erosion,
capacity ~of land to hold water), 8 (natural areas), and 10
(conformance with local or regional plans).

III. FINDINGS OF FACT

1. The project site is a 92-acre parcel of land located on
the east side of Route 7 in the Town of Rutland,
Vermont. The parcel is currently unused. The land was
used as a farm until the mid-1970s and evidence of farm
use can still be observed. The parcel is an open field
which slopes gently upward away from Route 7. Vegetation
consists primarily of small shrubs and grasses, with
some small trees. The southern portion of the parcel
contains a wooded area.

2. On the eastern side of the tract, away from Route 7,
the border runs parallel to a Green Mountain Railroad
right-of-way with a rail bed and track. On the other
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7.
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side of the railroad lies a parcel owned by the Rutland
Industrial Development Corporation (RIDC). In the area
near the railroad, the RIDC parcel contains a forested
wetland which is listed on national wetlands inventory
maps prepared by the U.S. Fish and Wildlife Service.

The land is located approximately 3000 feet south of
the border between the City and Town of Rutland. The
City's central business district is located further
north. The area of Route 7 between the proposed
project and the City border is a commercial strip.

There are at least 16 acres of wetlands located on the
project site, generally described as wet meadows,, and
more particularly described hereinafter. The wetlands
are delineated on Exhibit P55. They consist of a long,
narrow wetland parallel to the railroad; a wetland in
the central portion of the site, a narrow part of which
stretches to the southern portion of the site; a
wetland surrounded by woods near the southern boundary
of the site; and several small wet areas in the west
central portion of the site which may be connected to
the central wetland. There is some disagreement
between the Permittee and the U.S. Army Corps of
Engineers as to the exact acreage and relationships of
these wetlands.

The Permittee proposes to construct a shopping center
on the site consisting of 442,000 square feet and 2200
parking spaces. Built space will be divided into four
large structures for department stores with adjacent
space for smaller stores and a restaurant.

An entrance drive will lead through the northwest and
southwest portions of~the site from Route 7 to the
so-called "Ring Road, I1 for a total of two entrance
drives. The Ring Road will surround the buildings.
Parking spaces will be located between the Ring Road
and the buildings. On the southern, eastern, and
northern sides of the Ring Road, the limits of
disturbance from construction will largely track the
edge of the Ring Road furthest away from the buildings,
and will be only several feet away from this edge.
Disturbance on the western side will extend to Route 7.
The project will be centrally located on the site.

The project will not disturb the wetland located near
the railroad, but it will eliminate the remaining
wetland acreage.
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8.

9.

10.

11.

12.

13.

14.

15.

On September 8, 1988, the Agency of Natural Resources,
Department of Environmental Conservation, Air Pollution
Control Division, issued Permits No. AP-87-007 and
AP-87-009 to the Permittee, finding the proposed
shopping center to be in compliance with the Vermont
Air Pollution Control Regulations. Permit No.
AP-87-007 was based on an evaluation of the proposed
project which assumed that a proposed expansion of the
so-called Rutland Mall will not occur; Permit No.
AP-87-009 was based on an evaluation which assumed that
such proposed expansion will occur.

Neither the Town nor the City has a duly adopted
capital improvement plan and budget.

A market study indicates that there is currently an
unmet demand in the Rutland region for department store
goods of up to $30,700,000 per year. In addition,
Rutland region residents purchase approximately.
$35,500,000 per year in department store goods through
catalogs and other sources from areas located a
substantial distance from the Rutland region.
It is estimated that spending growth on department
store goods in the Rutland region during the next four
years will total $17,350,000.

In markets similar to the Rutland region around the
nation, those with a full complement of department
stores typically have a ratio of department stores floor
area per capita, of 5.5 square feet .or more. In the
Rutland region, this ratio is currently 2.8 square
feet.

The Rutland region currently could absorb department
store space of up to 507,533 square feet based on
current demand. By 1993, the Rutland region is
estimated to be able to absorb an additional 133,017
square feet of such space based on estimates of future
demand.

The proposed project will have a total retail space of
approximately 379,264 square feet.

The proposed Rutland Mall expansion, if it goes
forward, will add an additional approximately 150,000
square feet of retail space to the Rutland regional
market.

The Town and the Permittee have entered into an
agreement dated April 24, 1989 (Exhibit T-2). Pursuant
to this agreement, the Permittee has agreed to
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undertake, if the project is approved, construction of
parking for the project, installation of speed limit
and no parking signs in the project parking lots,
enforcement of said limit and signs, installation of
landscaping and curbing, maintenance of landscaping and
other improvements, installation of lighting,
maintenance of on-site security, protection to the Town
against liability with regard to sewer services, and
limits on the amount of solid waste from the project
which can be deposited in the Town's landfill facility.

The agreement between the Town and Permittee further
provides that the agreement be binding on the
Permittee's successors and assigns and that it be
recorded in the land records of the Town.

The agreement between the Town and the Permittee allows
the Town to impose sewage disposal charges and the
Permittee to post a performance bond in the amount of
$50,000.

The proposed project will generate approximately
$460,000 in annual property taxes to the Town. The
annual costs of the project to the Town will be
approximately $117,000. The cost estimate takes into
account services required for education, fire and
police protection, ambulance, highway use, solid waste,
water use, sewage disposal, and Town administration.
The estimate considers what the Town terms as "direct"
and "secondary" costs.

The City estimates that total annual costs to it
resulting from the proposed project will be
approximately $148,000. This estimate~includes
analysis of costs relating to fire and police
protection, highway maintenance, solid waste, City
administrative costs, ambulance services, and
educational services. The most costly service is
estimated to be highways, with a total cost of
approximately $102,000. The estimate is limited to
largely what the City terms to be "direct impactsl' and
includes only cursory analysis of what the City calls
@'secondary  costs."

On September 27, 1988, the City and the Permittee
executed an agreement (Exhibit PlO). Part of the
purpose of the agreement is to mitigate, and provide
compensation to the City for, any adverse effects of
the proposed project on the City's tax base.



I!::

Findings of Fact, Conclusions of
Finard-Zamias Associates, et al.
Land Use.Permit #lR0661-EB
Page 7

Law, and Order

21.

22.

23.

24.

25.

The agreement between the City and the Permittee
contains three alternative methods of mitigation
compensation. The primary method is through the

and

payment of both "direct8' and l'indirectll  impact fees.
The Permittee will pay direct impact fees to the City
for fifteen years at annual rates set out in the
agreement which vary from approximately $148,000 to
$171,000. The total amount of direct impact fees paid
to the City will be over $2,500,000.

According to the agreement between the City and the
Permittee, the Permittee will pay "indirect" impact
fees to the City for five years at an annual rate of
$100,000. .The agreement further provides that at the
end of five years, a study shall be made of economic
impacts of the project on the City during those five
years which shall be submitted to the District #l
Environmental Commission for review. If the District
Commission's judgment is that the costs of the project
to the City exceed the benefits, the Permittee will
further pay the City a lump sum of $625,000. The City
and the Permittee are willing to revise the agreement
to require submission of the indirect impact analysis
to an independent arbitrator rather'than the District
Commission.

Under the agreement between the City and the Permittee,
'the Permittee must actively pursue the acquisition and
development of non-residential real property within the
City for the purposes of expanding the City's tax base;
revitalizing, constructing, or reconstructing buildings
within the City; and improving the vitality of the
City's economy. If the acquisition or development of
such property reaches or exceeds $10,000,000 within one
year of the date the proposed project opens for retail
sales, the Permittee will be relieved of the obligation
to pay impact 'fees. If the acquisition or development
of such property is less than $lO,OOO,OOO, the
agreement includes a mechanism for offsetting the
impact fees by a portion of the Permittee's  acquisition
and development costs.

To begin fulfillment of its obligation as described in
finding 23, above, the Permittee has begun negotiation
with the owners of a shopping center within the City
known as the K-Mart Shopping Center. The Permittee is
seeking to purchase, redesign, and revitalize the
shopping center.

The agreement between the City and the Permittee
further provides that both parties are obliged to
pursue those legislative or municipal charter changes
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which may be necessary to allow the City to impose a
user fee in the amount of 5 percent of gross receipts.
Should this fee be enacted, the Permittee's payment
obligations under the agreement will cease.

26. The agreement between the City and the Permittee also
contains provisions imposing fees for the Permittee's
use of City water and sewage systems, and allowing for
imposition of transportation-related impact fees. The
agreement is binding on the Permittee's successors and
assigns.

27. The agreements between the City, the Town, and the
Permittee contain provisions which are unrelated to the
ten Act 250 criteria.

28. The on-site and RIDC wetlands are a source of water for
Otter Creek. The on-site wetlands are within a
drainage area of twenty square miles or less.

29.

30.

Most of the water which falls on the site is caught in
a depression which is the location of the central
on-site wetland. Water falling on the site does not
penetrate to or recharge groundwater but only enters a
shallow upper soil layer. Thus, there is no connection
between the on-site wetlands and groundwater flowing
under the site. Most surface water. from the site
drains to the west toward Otter Creek. A small amount
of surface water drains northeast toward the RIDC
wetland.

The Permittee proposes a stormwater and discharge
treatment program to handle all flows and runoff at the
site. Runoff will be collected in catch basins. Sumps
will be used to segregate heavier sand and soil
particles. Collection piping will transfer the
stormwater to grass swales which will incorporate rock
and reed canary grass. The rock will serve to
dissipate energy and to oxygenate the runoff. The .reed
canary grass will filter the runoff through dense
brushes and remove nutrients. The treatment system
will include intermittent low elevation points within
the swales which will be treatment basins. These
basins will have a submerged outlet which causes the
outflow to be drawn off approximately six inches below
the water surface. This method will allow for storage
of gas, oil, grease, and other floating Particles on
the basin surface and for storage of sediment below the
outlet. Discharge waters will then. be piped to
detention ponds. The rate of outflow will vary as

Law, and Order
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32.

33.

34.

35.

36.

37.

ponds fill. From the ponds, the discharge will be run
through additional grass swales. The peak post-
construction discharge rate will be less than the
pre-construction discharge rate from the site.

On Way 5, 1989, the Agency of Natural Resources,
Department of Environmental Conservation issued
Discharge Permit No. l-0819, approving the Permittee's
proposed discharge system.

The Permittee plans to create a wetland on an
approximately 15-acre tract located west of the project
site off Route 7. The wetland will consist of
approximately two acres.

The District #l Environmental Commission issued Land
Use Permit #lR0661 for this project on November 8,
1989. Condition 15 of that permit requires that:

The permittee shall construct an enhanced wetland
according to exhibit #170 and provide an escrow
account in the amount of $15,000 for the purpose
of implementing the planting plan and maintaining
the wetland and its vegetation. The wetland shall
be continually maintained.

The proposed project will be connected to the Town's
water and sewer systems. On February 6, 1989, the
Agency of Natural Resources, Department of
Environmental Conservation, issued Water Supply and
Wastewater Disposal Permit PWW-l-0074 approving the
project's water supply and wastewater disposal systems.

In correspondence dated December 30, 1988, and January
26, 1989, the State of Vermont, Agency of Human
Services, Department of Health issued approvals of the
proposed project pursuant to the Vermont Health
Regulations.

The proposed project will not involve the injection of
waste material or toxic or harmful substances into
groundwater or wells.

The Permittee proposes a soil erosion control plan
which divides the construction into phases so that no
soils will be disturbed longer than four weeks from
rough grading to final grading. In addition, the
treatment and detention ponds for the project will be
built prior to, and pick up all drainage from, those
phases of construction which involve the largest amount
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38.

39.

40.

of earthwork. Check dams will be installed at 50 to
100 foot intervals where swales exist. Erosion control
barriers will be installed at the toes of all major
fill slopes. The plan also calls for interceptor
ditches, protection of top soil stockpiles, seeding,
and mulching.

The Vermont Heritage Program was incorporated into the
Agency of Natural Resources in 1989.
a private conservancy group.

Formerly, it was
The Program prepares and

maintains a list of rare, threatened, and endangered
species. Two plants found within the on-site wetlands
are on the Program list, aeniatousis crinita (fringed
gentian) and juncus marainatus (a rush hereinafter
referred to as juncus). The Program considers these
plants rare because the information in its possession
indicates that the plants have been identified on less
than 20 sites in Vermont. The two plants are not
identified as endangered or threatened species pursuant
to 10 V.S.A. Chapter 123, nor has any other species on
such list been observed on the site.

On~September  29, 1989, a Heritage Program employee
observed up to 500 fringed gentians located in the
central wetland on the site. The employee also
observed two small juncus populations, one within and
the other outside of the proposed Ring Road.

As an amendment to its application, the Permittee
proposes a plan to perpetuate the fringed gentian and
juncus on-site. The plan is experimental and may not
succeed. The Permittee would set aside a portion of
suitable habitat consisting of at least two acres of
land located outside of the Ring Road, likely on the
southeast portion of the site. The area would be
marked clearly so that it is not disturbed during
construction. During fall 1990, the Permittee would
make an on-site inventory of the above plants and
collect seeds from them. Approximately one-third of
the two-acre site would be lightly scarified by
mechanical means and the collected seed would be sown
in this area. The balance of the area would also be
divided into thirds, with the second third being mowed
in June 1991 and the final third left fallow. Seed
would be sown on the second portion during summer 1991.
The third portion would be mowed and sown during summer
1992. Thus, a rotating schedule would be established
for the two-acre area: During any given summer,
one-third would be blooming, one-third mowed and sown,
and one-third fallow. As the portions rotate through
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the years, it is anticipated that natural seedfall
would replace seed collection and sowing. In addition
to the two-acre portion specified above, any other area
outside the Ring Road containing fringed gentian or
juncus would be set aside and managed in perpetuity for
perpetuation of the above plant species. Should the
Permittee's proposed management plan fail after five
years, the Permittee would arrange for the acquisition
of and be responsible for, the preservation of an
off-site location where the subject plants are known to
exist at least as bountifully as on the 92-acre parcel.

41.

42.

43.

44.

45.

46.

The project site is gradually growing into forest. If
left alone, the on-site wetlands will likely be
succeeded by closed canopy forested wetlands sometime
in the early part of the twenty-first century. Fringed
gentian and juncus are dependent on sunlight and open
areas for their existence, and therefore the on-site
habitat for these plants will likely disappear.

Aside from the fringed gentian and juncus, no organism
listed as an endangered or threatened species by
federal or Vermont state authorities or as a rare
species by the Heritage Program has been observed
on-site., The organisms which have been observed
on-site are those commonly found in areas which are
succeeding from farmland to forest., These organisms
are common throughout Vermont.

Using terms developed by the U.S. Fish and Wildlife
Service, the on-site wetlands are best described as
either palustrine scrub-shrub wetlands or palustrine
emergent wetlands. These terms mean in part that the
wetlands are wet meadows rapidly being invaded by woody
vegetation in the form of shrubs and trees.

The national wetlands inventory map for Vermont
indicates that there are approximately 64,272 acres of
palustrine scrub-shrub wetlands and 24,681 acres of
palustrine emergent wetlands in Vermont. Those maps
are thought to significantly underestimate acres of
wetlands, and there may be many acres of such wetlands
which were not included in the national wetlands
inventory maps.

The on-site wetlands are not on the national wetlands
inventory map.

The project site is not listed on the State of Vermont
Fragile Areas Register.
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47.

48.

49.

The soils associated with the site are common
throughout Vermont and Rutland County. They are types
generally associated with abandoned farmfields.

Groundwater on the northern half of the site drains
toward the RIDC parcel to the east. The southern
portion of the site receives some groundwater flow from
the RIDC parcel.

It is estimated that construction of the proposed
project will reduce water levels on the RIDC site by no
more than 0.11 inches per month. Normal evaporation
rates are approximately 3 to 5 inches per month in the
summer. Normal recharge rates are siqnificantlv

50.

Law, and Order

greater than 0.11 inches per

The,Rutland Regional General
22, 1987, states at page 7:

month. -

Plan, adopted September

Land development should avoid where possible undue
adverse impact on necessary wildlife habitat or
rare or irreplaceable natural areas in accordance
with Criteria [sic] 8 of Act.250 . . . .

Appropriate buffer areas should be provided when
development occurs near identified natural areas.

The Regional Plan states at page 54':

Fragile areas include: . . .

B. Wetlands: Most large wetlands in Vermont have
been identified on this map. Wetlands perform
many valuable functions, such as storing,
filtering, and purifying water and providing
important habitats for wildlife and wild flora.
New Vermont legislation requires the Water
Resources Board to establish rules to be used for
determining significant wetlands. The new law
also requires the impact to wetlands to be
considered in Act 250 proceedings. . . .

Natural areas are circled on the Map and
identified . . . .

The map referred to is appended to the Regional Plan
and entitled "Natural and Fragile Areas."
site is not identified on the map.

The project
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51. The plan for the Town of Rutland was adopted on July 9,
1984 and expired by operation of law on July 9, 1989.
24 V.S.A. S 4387. On September 19, 1989, the Rutland
Regional Planning Commission disapproved the
re-adoption of the town plan.

52. The application for the proposed project was filed with
the District Commission on October 21, 1988.

53. The Town Plan states at page 54:

Wetlands

Wetlands are of crucial importance to the surface
water regime. These areas store large quantities
of water during periods of high runoff and
gradually release water during low flow periods.
Therefore, the wetland regulates stream discharge
both during low flow and peak flow. Loss of this
storage capacity will not only affect stream
behavior, but will also increase floods and reduce
stream flow during critical low flow periods.

Wetlands are also important for the maintenance of
water quality. The biological activity of a
wetland area enables the absorption and
assimilation of nutrients and, thus, purifies to
some extent the water which is discharged.

Recommendations

(1) Land development resulting in the loss of
wetland storage capacity should be
prohibited.

(2) Addition to the marsh area of any substances
which are likely to increase the
concentration of nutrients beyond
assimilative capacity should be prohibited.

IV. CONCLUSIONS OF LAW

There has been much argument in this case concerning
burden of proof. The Town has argued that the burden of
proof is on the Appellants. CRG has argued that the
Permittee's burden of proof includes providing a study of
so-called "indirect" impacts of the project on the City
(which has not been done).

Act 250 allocates the burdens of proof as follows, with
respect to the criteria on appeal:
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1. on the Permittee, with regard to Criteria l(A),
l(B), 4, 9(H), 9(J), 9(K), and 10; and

2. on the Appellants, with regard to Criteria 7, 8,
and 9(A).

10 V.S.A. §§ 6086(a)(9)(A), 6088. These sections of Act 250
apply to all Act 250 proceedings, including appeal. There
is no provision for transfer of the burden of proof to the
person appealing.

The burden of proof is considered to consist of the
burden of production and the burden of persuasion. The
Board has previously ruled that the applicant has the burden
of producing sufficient evidence for the Board to make
positive findings on the Act 250 criteria. Re: Norman R.
Smith, Inc. and Killinston. Ltd., App. #lR0593-l-EB,
Findings of Fact, Conclusions of Law and Order at 14 (Part
II, Sept. 21, 1990); Re: Pratt's Prowane, #3R0486-EB,
Findings of Fact, Conclusions of Law and Order at 4-6 (Jan.
27, 1987).

The primary reason for this-conclusion is that Act 250
requires the Board to make positive findings that a proposed
,project meets the Act 250 criteria before issuing a permit,
and the Board cannot make such findings without sufficient
information.

The party that has the burden of persuasion must
persuade the Board, by a preponderance of the evidence, that
its position is correct. The burden of persuasion is
allocated by the statute as indicated above. See In re
Quechee Lakes Corw.. No. 87-108, Slip op. at 10 (July 13,
1990).

A. Air Pollution.fCriterion  1)

Pursuant to Rule 19, the Permittee has introduced air
pollution permits issued by the Agency which create a
presumption that the proposed project will not result in
undue air pollution. The Board concludes that this
presumption has not been rebutted. Accordingly, the
proposed project complies with Criterion 1 (air pollution).

B. Fiscal Imwacts (Criteria 7. 9(A), 9(H). 9(J). and 9(K))

The issue with respect to fiscal impacts is the
competition of the proposed project with existing retail
sales activities in the City and the Rutland region. As
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related to the criteria on appeal, the issues are whether
competition from the proposed project will cause effects on
retail sales activities which will:

a.

b.

C .

d.

e.

cause an unreasonable burden on the ability of the
local governments to provide municipal or
governmental services (Criterion 7);

cause an undue burden on the town and region to
accommodate growth caused by the proposed project
(Criterion 9(A));

cause, if the project is noncontiguous to an
existing settlement, additional public service
costs which will outweigh the benefits of the
project (Criterion 9(H);

cause necessary supportive public utility
facilities and services to be unavailable to the
project, or cause an excessive or uneconomic
demand on those facilities or services (Criterion
9(J); and

cause impacts on adjacent public facilities,
services or lands (collectively, facilities),
which unnecessarily or unreasonably endanger the
public investment in such facilities, or
materially jeopardize or interfere with the
function, efficiency, or safety of, or the
public's use or enjoyment of or access to, such
facilities (Criterion 9(K)).

See 10 V.S.A. 5 6086(a) (7), and.S(A), (H), (J), (K).

The Board concludes that fiscal competition from the
proposed project with existing retail activities in the City
and Rutland region will not result in any of the
above-enumerated impacts. With respect to Criterion 9(H),
the proposed project is not considered scattered development
because it will be at the edge of an existing commercial
center within the Town.

With respect to the other criteria, the Rutland region
currently purchases significant amounts of retail goods from
areas outside of the region. The amount of retail space in
the region per capita is approximately 59 percent of the
national average for similar markets. The Permittee will
contribute significant sums of money to the Town and the
City pursuant to binding contracts. The amount to be
contributed to the Town far exceeds the estimated "direct"
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and "indirect" fiscal impacts on the Town. The amount to be
contributed to the City exceeds the estimated direct impacts
on the City, and provisions have been made for evaluation
and recompense with respect to any indirect impacts which
may occur. Further, under the Permittee's contract with the
City, the Permittee may begin and has already begun a
substantial investment in retail development within the
City.

Under these circumstances, the Board concludes that it
is unlikely that the proposed project's competition with
existing retail activities will adversely affect those
activities and that, even if such effect were to occur, the
effect would be unlikely: (1) to place an undue, uneconomic,
or excessive burden on the ability of local and regional
governments or public utilities to provide the services
needed for the project or other projects, or to accommodate
growth; and (2) to endanger public investments in, or to
jeopardize or interfere with, adjacent public facilities.

Turning to the issue raised~by CRG regarding a study of
indirect fiscal impacts, the Board believes that the
Permittee has satisfied its burden of production through
means other than by providing such a study. The burden of
production must be judged on a case-by-case basis because
different information will be needed for. different projects.
Under the facts of this case, the information provided has
been sufficient for the Board to reach positive findings.

With respect to fiscal impacts, the Town and the City
have asked the Board to incorporate their agreements with
the Permittee into any permit issued for the project. The'
Board declines to do so because the agreements contain a
significant number of provisions relating to issues which
are not relevant to Act 250. The Board also believes that
the agreements are binding contracts which are enforceable
through the court system and which the Town and the City
have the wherewithal to enforce. Therefore, the added
protection of enforceability through Act 250 is unnecessary
in this case.

Further, the agreement between the City and the
Permittee contains provisions which seek to make the
District Commission the arbiter of future studies and
potential disputes regarding payments relating to indirect
impacts of the project on the City. The City and the
Permittee are willing to submit such disputes to an
independent arbitrator rather than the District Commission.

.
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The Board believes that independent arbitration is
appropriate and that District Commission. arbitration is not.
The City and the Permittee are cautioned that neither the
agreement nor any permit issued for the project confers
authority or obligation on the part of the District
Commission to engage in such activity.

C. Wetlands (Criteria l(A), l(B), 4, 8, 101

The issues regarding wetlands concern destruction of
wetlands on the project site. The destruction of wetlands
on the project site raises the questions of whether such
destruction will:

a.

b.

c.

d.

e.

cause the project not to meet.applicable  health
and~environmental conservation regulations
regarding reduction of the quality of the ground
or surface waters flowing through or upon certain
lands, including drainage areas of twenty square
miles or less (Criterion l(A));

cause the project to violate applicable health and
environmental conservation regulations regarding
waste disposal, or to inject harmful or toxic
substances or waste materials 'into groundwater or
wells (Criterion l(B));

cause unreasonable soil erosion or reduction in
the capacity of the land to hold water so that a
dangerous or unhealthy condition may result
(Criterion 4);

cause an undue adverse effect on a rare and
irreplaceable natural area (Criterion 8); and

cause the project not to conform with the town or
regional plans (Criterion 10).

See 10 V.S.A. 5 6086(a)(l)(A) and (B), (4), (8), (10).

Criterion l(A) (Headwaters). The project is located on
lands to which Criterion l(A) applies, a drainage area of
twenty square miles or less. The Board concludes that the
elimination of wetlands on the project site will not affect
:he quality of ground or surface waters on the project site
)r other lands within this drainage area. Water which
:urrently falls on-site does not penetrate to or recharge
Iroundwater. In addition, adequate measures to protect
later quality from the impacts of the proposed project have
,een taken (see findings 30 and 37, above).
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Criterion l(B) (Waste Disoosal). Pursuant to Rule 19,
the Permittee has introduced permits issued by the
Departments of Health and Environmental Conservation which
create a presumption that the proposed project will dispose
of waste in a manner that will not create undue water
pollution. This presumption has not been rebutted.
Further, the destruction of wetlands will not cause the
injection of waste or toxic or harmful substances into
groundwater or wells. On this basis, the proposed project
complies with Criterion l(B).

Criterion 4 (Soil Erosionfcaoacitv of Land to Hold
Water). The Permittee will undertake comvrehensive  measures
to ensure that unreasonable soil erosion does not result
from the proposed project. Further, while the wetlands
eliminated by the proposed project will no longer be able to
hold water, water which will therefore be flowing elsewhere
is unlikely to result in a dangerous or unhealthy condition
because: (1) post-construction water flows leaving the site
will be at a lower rate than pre-construction, and (2) all
discharges at the site will be adequately treated. On this
basis, the proposed project complies with Criterion 4.

Criterion 8 (Natural Areas). This criterion has been
the main issue in this proceeding insofar as wetlands are
concerned. VNRC asserts that destruction of wetlands on the
project site will have an undue adverse effect on two
allegedly rare and irreplaceable natural areas: (1) the
project site, and (2) a forested wetland located on
adjoining property owned by RIDC. VNRC argues that the
on-site wetlands are rare and irreplaceable for several
reasons, including the presence there of plants listed as
rare by the Heritage Program. With respect to the RIDC
wetland, VNRC argues that it is a significant wetland under
the Vermont Wetland Rules.

The Permittee and the Town respond that the on-site
wetlands are not natural areas because the site is former
farmland which is succeeding to woods. Therefore, they
argue, the site is really the result of human disturbance
and should not be considered a natural area. They assert as
well that the on-site wetlands are not rare because
thousands of acres of similar wetlands exist. They further
argue that the RIDC wetland is a common forested wetland.
The Permittee also has amended its application to include a
plan for protecting the alleged rare plants at issue.

With respect to the on-site wetlands, the Board is not
persuaded that they are rare and irreplaceable natural
areas. The burden of persuasion in this regard is on VNRC.
10 V.S.A. § 6088. Accordingly, since sufficient information
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has been provided to make a positive finding, the Board
finds for the Permittee. Specifically, the Board concludes
that even if they are natural areas, they are not rare. The
type of palustrine wetland occurring on-site is common
throughout Vermont. Further, the organisms, activities, and
ecological processes which are occurring within these
wetlands.are not rare, with the possible exception of two
plant species listed as rare by the Heritage Program:
aeniatovsis crinita and iuncus  marainatus.

The parties have argued over whether a listing as rare
by the Heritage Program establishes that a species not
otherwise listed as threatened or endangered is rare for
purposes of Act 250. The Board determines that such listing
is probative of whether a species is rare but not
necessarily determinative. It is the responsibility of the
Board and district commissions to make determinations of the
rarity of species on a case-by-case basis.

Moreover, the Board concludes that the existence of
rare plants alone does not cause a natural area to be rare.
Protection of specific species is accomplished within Act
250 through 10 V.S.A. 5 6086(a)(8)(A), which concerns
necessary wildlife habitat and endangered species. See also
10 V.S.A. 5 6001(5). That criterion is not on appeal to the
Board. Instead, the issue is whether the natural area is
rare. While the existence of rare plants is probaG  of a
natural area's rare quality, that existence by itself may be
insufficient to establish that the area is rare.

With respect to the RIDC wetland, the Board first notes
that the project will not disturb the wetland located near
the railroad. The Board concludes that, even if the wetland
~were a rare and irreplaceable natural area, the elimination
of other wetlands on the project site will have a minimal
effect on the RIDC wetland. The resulting reduction of the
water level on the RIDC site will reach no more.than 0.11
inches per month for that entire site. This reduction is
much less than normal evaporation in the summer and recharge
in the winter. Accordingly, the Board concludes that any
adverse effect on the RIDC wetland will not be undue.

The Permittee's amendment to its application regarding
management of the two alleged rare plants is incorporated as
a condition of the permit. The District Commission will
retain jurisdiction over the rare plant management plan. On
the basis of the foregoing, the proposed project complies
with Criterion 8 (natural areas).

Criterion 10 (local or reoional vlans). The only issue
on appeal with respect to Criterion 10 is whether the
destruction of wetlands will cause the project not to
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conform with the local or regional plans. In this regard,
the Regional Plan encourages the protection of wetlands and
of "rare or irreplaceable natural areas in accordance with
Criteria 8 of Act 250." The Regional Plan does not include
.the on-site wetlands as natural areas on its "natural or
fragile areas" map, and the Board has already determined
that these wetlands are not rare and irreplaceable natural
areas under Criterion 8. Accordingly, the proposed project
conforms with the Regional Plan.

With respect to the Town Plan, an issue has arisen
concerning whether it is effective. The most recent Town
Plan was adopted on July 9, 1984 and expired on July 9,
1989. 24 V.S.A. § 4387. The application for the proposed
project was filed on October 21, 1988. On September 19,
1989, the re-adoption of the Town Plan was disapproved by
the Rutland Regional Planning Commission.

The date of the application for the proposed project
preceded the date on which the Town Plan expired.
Accordingly, the Board concludes that the Town Plan applies
to the proposed project. Smith v. Winhall Planninq
Commission, 140 Vt. 178, 181-82 (1981).

The Town Plan contains general policies concerning
protection of wetlands, as well as two specific
prohibitions: (1) against development which results in loss
of wetland storage capacity, and (2) against adding
substances to marsh areas which are likely to increase
nutrient concentrations beyond assimilative capacity. The
Town Plan explains that loss of storage capacity wills
adversely affect stream behavior and will increase flood and
reduce stream flow at important times. The Town Plan also
states that wetland areas help to purify water by
assimilating nutrients.

The Board concludes that the proposed project does not
violate these prohibitions. The proposed project includes
an adequate water discharge treatment system. This system
includes detention ponds which will provide storage
capacity. Further, there is no connection between the
on-site wetlands and groundwater flowing under the site. On
this basis, the proposed project complies with Criterion 10.
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V. ORDER

1. Land Use Permit #1~066 l-EB is hereby issued.

2. The stay of Land Use Permit #lR0661 is lifted.

3. Jurisdiction over this matter is returned to the
District #l Environmental Commission.

Dated at Montpelier, Vermont this 19th day of November
1990.

ENVIRONMENTAL BOARD

Arthur Gibb ’
Samuel Lloyd
Charles Storrom
W. Philip Wagner
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COnCUrrinCI  OViniOn'of member Rebecca Dav:

I concur with the result reached by the,majority, and
with the majority's discussion of the project except with
respect to Criterion 0 (natural areas). I would conclude
that the project site is a natural area. I would also
conclude that the plants aeniatovsis crinita and iuncus
marainatus are rare because they are listed as rare by the
State Heritage Program. In my view, that listing should
transfer the burden of persuasion to the party asserting
that the plants are not rare, and in this case I have not
been persuaded that they are not rare.

I would further conclude that the project site is a
rare natural area. It is one of the few habitats known in
Vermont for these plants.

Finally, I would conclude that the project site is not
an irreplaceable natural area. I believe that this natural
area is replaceable because it is the result of prior human
disturbance on the site. Specifically, farming on-site
created the conditions which led to the ability of the rare
plants to thrive there. Moreover, the Permittee's plant
management plan, if successful, should demonstrate the
replaceability of the habitat for the rare plants. If the
plan is not successful on-site, the Permittee will locate an
existing site containing, significant numbers of those
plants, and will preserve it. On this basis, I would
conclude that the proposed project meets Criterion 8
(natural areas).

zamias.dec(rd6)


