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VERMONT ENVIRONMENTAL BOARD

10 V.S.A. Chapter 151

; RE: Norman R. Smith, Inc. and Findings of Fact and
Killington, Ltd. by Conclusions of Law and
Frank P. Urso, Esq. and Order (Part II)
Killington, Ltd. Application #lR0593-l-E8
Killington, VT 05751

and
John J. Zawistoski, Esq. and
Allan R. Keyes, Esq.
Ryan Smith &I Carbine, Ltd.
P.O. Box 310
Rutland, VT 05701

This decision pertains to an appeal filed with the
Environmental Board on June 8, 1987 by Norman R. Smith, Inc.
and Killington, Ltd. from the decision of the District fl
Environmental Commission dated May 18, 1987, denying approval
to harvest timber above the elevation of 2,500 feet on land
owned by Killington, Ltd. in an area known as Parker's Gore
East in Mendon, Vermont, adjacent to the Killington ski area.
The Applicants appealed the Commission's conclusions that the
areas to be logged constitute llnecessary wildlife habitat"
within the meaning of 10 V.S.A. SS 6086(a)(8)(A) and
6001(12), that the logging operation will destroy or

significantly imperil necessary wildlife habitat, and that
the conditions of the three subcriteria of Criterion 8(A)
were not met. The Applicants also objected to the
Commission's requirement, were it to issue a permit, that no

. clearcuts be made within 200 feet of a ridge top'or other
', high point of land and that no logging occur within 700 feet
of the Appalachian Trail, pursuant to 10 V.S.A. S 6086(a)(8)

I (aesthetics and scenic or natural beauty).

i I. SUMMARY OF DECISION

On May 11, 1989, the Board issued Part I of its
decision on the threshold issues with respect to this appeal
and concluded that the site of the logging operation in
Parker's Gore East constitutes necessary wildlife habitat for
black bears and that this habitat would be destroyed or

5 significantly imperiled by the proposed logging operation.

In this decision, the Board addresses the three
subcriteria of 10 V.S.A. S 6086(a)(8)(A) and 10 V.S.A.
S 6086(a)(8) (aesthetics and scenic or natural beauty). T h e
Board concludes that the economic, social, cultural,
recreational, or other benefit to the public from the logging
operation will.not outweigh the economic, environmental, or
recreational loss to the public from the destruction or
imperilment of the habitat; that the Applicants have not
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applied all feasible and reasonable means of preventing or
lessening the destruction, diminution, or imperilment of the
necessary wildlife habitat; and that the Applicants have not
satisfied their burden of producing sufficient evidence to
prove that the proposed logging operation will not have an
undue adverse effect upon the aesthetics and scenic and
natural beauty of the area and specifically upon the
Appalachian Trail. The Board therefore denies the
application for logging in Parker's Gore East.

II. PROCEDURAL HISTORY

Several months after the District Xl Environmental
Commission denied the application for the logging operation,
it issued a decision denying approval for Killington, Ltd. to
construct and operate a snowmaking pond on land owned by
International Paper Realty Corporation (IPRC) also located in
the area of Mendon known as Parker's Gore East. When
Killington and IPRC filed an appeal from that decision, at
the request of the parties the Board agreed to hold joint
hearings on the issue of whether necessary wildlife habitat
exists in the area proposed to be logged and the area of the
snowmaking pond and whether these projects will destroy or
significantly imperil necessary wildlife habitat, and
separate hearings on the three subcriteria of Criterion 8(A) :
and any other issues. The Applicants sought to have an
initial decision on whether certain areas of Parker's Gore
East contain necessary wildlife habitat and, if they do,
whether the projects will destroy or significantly imperil
the habitat, before addressing the three subcriteria of
Criterion 8(A). After a number of hearings, the Board, as
indicated above, concluded that Parker's Gore East contains
necessary wildlife habitat that would be destroyed or
significantly imperiled by the logging operation. Re:
Killinston. Ltd. and International Paper Realty Corp./Norman
R. Smith. Inc. and Killinaton. Ltd., Findings of Fact and
Conclusions of Law and Order #lR0584-EB-1  (Part II) and
lR0593-l-EB  (Part I) (May 11, 1989).

On July 11, 1989, a prehearing conference was convened
by Acting Chair Jan S. Eastman for the purpose of discussing
the procedures to be followed and the remaining issues to be
addressed in the reconvened hearings. A Prehearing
Conference Report and Order was issued on July 27. Hearings
were reconvened on October 24, 1989 and January 25, 1990.
The following parties participated in the hearings:
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Applicants by Frank P. Urso, Esq., John Zawistoski,
Esq., and Allan R. Keyes, Esq.

State of Vermont, Agency of Natural Resources (ANR) by
Mark A. Sinclair, Esq.

Town of Shrewsbury and Shrewsbury Planning Commission
(Shrewsbury) by Robert E. Woolmington, Esq.

On March 5, 1990, Proposed Findings of Fact and
Conclusions of Law were filed by the Applicants, the State,
and Shrewsbury. The Board conducted deliberative sessions on
March 22, May 23, August 1, and September 5, 1990. On
September 5, following a review of the record, the Board
declared the record complete and adjourned the hearing. This
matter is now ready for decision. The following findings of
fact and conclusions of law are based exclusively upon the
record developed at the hearings and the observations of the
Board at the site visits. To the extent the Board agreed
with and found necessary any findings proposed by the
parties, they have been incorporated herein; otherwise, said
requests to find are hereby denied.

III.

A.

ISSUES IN THE APPEAL

Procedural Issue - Anoalachian  Trail

The State asserts that the impact of the logging on the
Appalachian Trail as an historic site pursuant to 10 V.S.A.
S 6086(a)(8) is an issue in this appeal in addition to the
impact of the logging on the aesthetics and scenic and
natural beauty of the Trail which was raised on appeal by the
Applicants. The Applicants contend that the question of the
impact on the Trail as an historic site was not properly or.
timely raised by the State and that the Board therefore may
not consider it. \

The Board agrees with the Applicants that the question
of the impact of the logging on the Appalachian Trail as an
historic site was not properly raised in this appeal. The
Applicants appealed the District Commission@s proposed
conditions that related to the Commissionls findings on
scenic beauty. No other parties cross-appealed within the
required 14 days on the issue of the Appalachian Trail as an
historic site, nor was this issue raised at the prehearing
conferences or documents submitted clarifying the issues in
this appeal. Therefore, the impact of the logging on the
Appalachian Trail will be reviewed in the context of the
aesthetics and scenic beauty of the Trail but not on the
Trail as an historic site.
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B. Substantive Issues

Having concluded in Part I of
logging operation is proposed to bea.. .

this decision that the
conducted in areas that

constitute necessary wildlife habitat for black bears within
the meaning of 10 V.S.A. SS 6001(12) and 6086(a)(8)(A)
that the logging operation will destroy or significantly

and

imperil the necessary wildlife habitat, the Board must now
decide the following:

IV. FINDINGS OF FACT

I of this decision are incorporated by reference, except
as amended hereby.

Findings of Fact 1 though 10 and 17 through 54 from
Part

1)

2)

3)

4)

Whether the economic, social, cultural, I
recreational, or other benefit to the public from
the logging operation will outweigh the economic
environmental, or recreational loss to the publik
from the destruction or imperilment of the
habitat, pursuant to 10 V.S.A. § 6086(a)(8)(A)(i). I

j

Whether the Applicants have applied all feasible
I

and reasonable means of preventing or lessening
the destruction, diminution, or imperilment of the )1
habitat, pursuant to 10 V.S.A. S 6086(a) (8; (A) (ii),

Whether a reasonably acceptable alternative site
is owned or controlled by the Applicants which
would allow the logging operation to fulfill its
intended purpose, pursuant to 10 V.S.A.
5 6086(a)(8)(A)(iii).

Whether the proposed logging operation would have
an undue adverse effect on aesthetics and the
scenic beauty of the area and specifically on the

to 10 V.S.A.Appalachian Trail, pursuant
§ 6086(a)  (8) .

1. The logging operation will be conducted as described in
Findings of Fact 1 through 10 of Part I of this
decision, except no trees will be cut to the west of
the Appalachian Trail and the Applicants propose to
conduct the logging between late November and March and
would take no more than two winters. The exact dates I
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for the logging operation would be agreed upon by the
Department of Fish & Wildlife and Killington after the
issuance of a permit.

Mr. Smith will not be doing the logging himself but
will enter into a contract with a logging operator.
The logging operator will not be required to post a
performance bond. Posting of a performance bond to
ensure that the conditions of the logging contract are
fulfilled is common practice.

Subcriterion (il - Public Benefit vs. Public Loss

The Board previously found that the beech trees in Area
1 constitute necessary bear habitat. Mr. Smith
proposes to cut beech trees only if the operation
cannot be profitable without cutting beech. If he
needs to cut beech trees, he will cut only those beech
larger than 15 inches diameter at breast height (dbh),
will first cut the unscarred beech, and will cut
scarred beech only as a last resort. Mr. Smith will
leave at least an average of four or five beech trees
greater than 15 inrches  dbh per acre. The decision
whether beech trees will need to be cut to make the
operation profitable will be made by Mr. Smith and
Killington as the logging operation progresses.

Mr. Smith estimates that he will harvest a total of
approximately 708,468 board feet (bdf) of saw logs. Of
this, approximately 707,760 bdf will be timber to be
cut at a sawmill and the remainder will be pulp. He
estimates that in Area 1 he will cut 345,960 bdf of
sugar maple, 73,800 bdf of yellow birch, 39,600 bdf of
spruce, and 64,800 bdf of beech, and that in Area 2 he
will cut 96,000 bdf of sugar maple, 63,600 bdf of
yellow birch, 7,200 bdf of beech, and 16,800 bdf of
white birch. Be expects to cut another 25,000 bdf from
Area 3, consisting of 70% white birch, 20% spruce, and
10% ash. The most valuable timber is the northern
hardwoods (except for beech) in Area 1.

Mr. Smith based his estimates of the amount of timber
to be cut in Areas 1 and 2 on one sample point of 13
trees in Area 1 and one sample point of 10 trees in
Area 2. He did no sampling in Area 3. This represents
an inadequate sample size for statistically valid
conclusions. Mr. Smith may have overestimated the
amount of timber available in Areas 1 and 2.
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6.

7.

8.

9.

10.

11.

Mr. Smith proposes to employ eight loggers and to pay
them $4.25 per hour for approximately 52 weeks. Total
tax revenue to be generated by these wages equals less
than $10,000. No evidence was introduced that the
loggers would not be employed if this logging operation
does not take place.

The add-on value of the logs delivered to the mill will
be approximately $150 per thousand board foot for
sawing and approximately $120 per thousand board foot
for drying.

Mr. Smith estimates that the profit from the logging
operation will be approximately $56,621. Of that, he
will be paid $8,493 and Killington will receive the
remainder.

The Applicants did not submit a plan identifying the
specific trees in any of the areas that will be cut.
Mr. Smith will decide in the field during the logging
operation which trees will be cut and will mark them
then.

The Applicants will use the Juggernaut ski trail for
access to the log landing. The Applicants did not
submit a plan showing the location of the proposed
logging roads within the area. These roads will be
laid out by Mr. Smith at the time they are constructed.
Grades and drainage will be determined in accordance
with the Acceptable Management Practices for Logging
Jobs in Vermont (AMPS) that the State of Vermont
recommends.

The AMPS recommend that skid trails should not be
constructed on slopes in excess of 20 percent.
Some of the roads will be cut in areas containing
grades up to 30 percent. Switchbacks will be
constructed on the steep grades. Wide clearings will
be required to allow for logs to turn on the
switchbacks.

The proposed skid trail leading from the Sargent Brook
portion of Area 3 is approximately two miles in length.
Some of the other skid roads are more than one mile
long.
trees.

These are unusually long distances for skidding
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13.

14.

15.

16.

17.

18.

Six stream crossings on both the east and west forks of
Madden Brook will probably require construction of
small bridges. As many as 50 smaller stream crossings
will require the use of culverts. Some of the stream
crossings proposed for the operation will be located on
very steep slopes, making road construction and erosion
control difficult and costly.

In general, the more distant the timber is located from
the log landing and truck road, the more expensive the
operation will be because of the additional
construction needed for skid roads, additional
operation of equipment, and additional time required to
remove the timber from the forest. Steep terrain and
the need for stream crossings can also increase the
costs of a logging operation.

It is unclear if, in estimating the costs to perform
the logging operation, the Applicants accounted for the
extra costs involved with very steep terrain, numerous
stream crossings, the construction of long skid roads
involving many switchbacks, and extensive skidding
activity required by cutting timber a long distance
from the log landing. Given these difficulties, the
Applicants' estimate of $125 per thousand board feet
for costs may be low.

The stumpage value of beech is considerably less than
the stumpage value of sugar maple, yellow birch, white
birch, and red spruce.

The profits to be gained from the
considerably lower than projected
because of the potentially higher
amounts of marketable timber than
Applicants.

operation may be
by the Applicants
costs and smaller
estimated by the

18Stocking11
acre.

is a measure of the number of trees per
It is derived by calculating the average number

of stems per acre and the basal area. According to
commonly accepted silvicultural practices, an
adequately stocked forest supports the proper number of
trees and optimizes growth and timber yield. An
overstocked forest supports too many trees, reduces
growth and timber yields, and warrant cutting. An
understocked forest is not using all growing space,
tree quality is reduced, and it should not be cut.
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Very heavy cutting to the degree that the residual
stand is in an understocked condition will result in a
reduction in forest quality.

Stocking levels are determined by reference to
established silvicultural guides for particular forest
types. The silvicultural stocking guides are effective
standards used in the forestry industry to determine
when a forest should be cut to maximize its long term
quality and productivity.

Mr. Smith believes that the residual stand remaining in
Areas 1, 2, and 3 after completion of the logging
operation will be adequately stocked according to the
stocking guide, A Silvicultural Guide for Northern
Hardwoods. However, in estimating the residual stand
for Area 3, Mr. Smith used a Stocking Guide for
Even-Aged Northern Hardwoods. Area 3 contains
predominantly soft-woods. Use of a hardwood stocking
guide for a softwood area is not appropriate.

According to the silvicultural guides for spruce/fir,
Area 3, which consists primarily of softwood trees, is
understocked and not ready to cut for some time. The
silvicultural guides for mixed wood areas indicate that
Area 2, which consists of mixed wood, is adequately
stocked and no cutting is necessary. According to the
northern hardwood silvicultural guide Area 1, which
consists primarily of hardwood, is at most adequately
stocked and might be considered understocked, and
cutting should therefore not occur at this time.

Overcutting of an area can make the remaining trees
very susceptible to wind and ice damage as well as to
branch breakage and uprooting.

The proposed logging project will not promote the long
term health, productivity, or economic value of the
forest and will result,in  a reduction of the forest's
health and productivity.

The Board accepts the meaning of llpublicl' defined in
Webster's New World Dictionary as "the people as a
whole; community at large." Payments to individual
loggers, sawmill receipts, and profits of Mr. Smith and
Rillington constitute private, not public, benefits.
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The benefit that the public derives from the existence
of a healthy bear population in Parker's Gore East is
difficult to quantify in economic terms. The primary
benefit is the value of bears as part of the natural
resources of the State. The logging operation as
proposed would cause a functional loss of the bear
habitat within Parker's Gore East and the fragmentation
of the bear habitat in the region. Loss and
fragmentation of the habitat will endanger the health
of the bear population that uses the habitat.

Subcriterion (ii) - Feasible and Reasonable Mitisation

The Applicants propose to take the following measures
to mitigate the impact from the logging operation on
the

a)

bears:

limiting logging to the period between late
November and the end of March which is the time
during which bears are expected to be in their
dens;

b) if beech trees are to be cut, cutting only those
beech greater than 15 inches dbh, selecting
unscarred over scarred, and leaving an average of
4 or 5 larger beech per acre;

c) reseeding disturbed areas with grasses or other
foods preferred by bears and other wildlife;

d) closing off logging roads to vehicular access
after the project is completed and constructing
water bars;

e)

f)

not cutting any softwoods in Area 2; and

limiting clearcuts to those areas approved by the
Department.

The Applicants also propose, prior to cutting and in
consultation with the Department, to mark the trees
that will be cut and also to mark on the ground the log
hauling roads, major skidding trails, log landings, and
other areas used for storage or transporation of logs
from the area, and to locate these in the least
valuable habitat to black bears. The Applicants
further propose to prepare a specific mitigation plan
after a permit is issued which includes a schedule for
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the harvest operation as well as mechanisms for review ‘1
and monitoring to ensure that the operation is
proceeding as agreed by all parties.

The Applicants have not presented a plan demonstrating
that they have taken all feasible and reasonable means
of preventing or lessening the destruction, diminution,
or imperilment of the necessary wildlife habitat
identified in the Board's May 11, 1989 decision.

Logging between late November and March would create 1

less disturbance to bears than at other times of the
year in terms of the direct effect on bear feeding
activity. However, a winter operation does not lessen
the long-term effect of the loss of the trees that are
necessary for cover and food.

Planting grasses and other vegetation can provide
valuable spring food sources but does not provide a
substitute for fall food that would be lost were the

+Y

beech trees to be cut.

In order for the important habitat components in
Parker's Gore East to be protected, the loggers who
will be cutting the trees will need a predetermined and
detailed plan to follow, with specific trees marked and
adequate supervision to ensure that the plan is
followed. Cutting of inappropriate beech will cause
irreparable damage to the habitat.

The current plan is to construct roads through Area 1
to reach Areas 2 and 3. However, adverse impacts to I
the habitat in Area 1 might be avoided by relocating j
the access to Areas 2 and 3 to a point higher up the
Juggernaut Trail and relocating skid roads to avoid
Area 1. Access to the Sargent Brook basin in Area 3
might be gained through the Town of Shrewsbury rather
than by passing through Area 1. Relocation of the
access and skid roads might also result in a decrease
in skidding distances and avoidance of some difficult
stream crossings.

i

The potential for overcutting, blowdown, residual stand
damage, and loss of critical cover for bears in Area 3
could be reduced by making small patch cuts, leaving
sufficiently dense and undamaged cover on the remaining I
acreage. Patch cuts are concentrated cutting in small i
areas which may be less visible, less susceptible to
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wind throw, and which can preserve corridors of
movement for wildlife. Harvesting the anticipated
25,000 bdf in Area 3 could probably be accomplished by
cutting on only 20 acres, and would likely improve the
overall efficiency of the operation since harvesting
efforts could focus on a small area rather than over
the entire 200 acres. However, the Applicants have not
determined the size or locations of any patch cuts
proposed in Area 3.

Significant adverse effects on the habitat will result
from construction of extensive road networks,
particularly on steep slopes, and damage to residual
trees from skidding logs and from other trees falling
on them.

The creation of water bars and.seeding on the roads
after completion of the logging operation will
discourage motorized vehicles from using the roads. A
physical barrier at the access point at the Sunrise
Condominiums will make access difficult for motor
vehicles. However, motorcycles and other two-wheel
vehicles may still be able to use the roads.

A useful mitigation plan would take the form of a
precise prescription detailing specific land management
practices and the timing of those actions. It would
contain enough details so that the impacts of the
proposed mitigation on the resource could be evaluated.
Specifically, it would identify on paper the trees that
would be cut, the number, location, and size of
clearcuts or patchcuts, and would describe a plan that
includes a harvesting method that ensures sufficiently
dense and undamaged cover on the acreage remaining
after cutting.

Subcriterion (iii) - Alternative Sites

Killington owns three additional pieces of property
which have the potential to be commercially logged:
Parker's Gore West, a parcel of land in the Chateaugay
section of South Sherburne, and another parcel in South
Sherburne along Route 4.

Parker's Gore West was logged by Norman Smith in 1987.
It will not support another logging operation for at
least 20 years. The land in the Chateaugay section of
South Sherburne was logged about six or seven years ago
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by Rutland  Plywood for Killington, and the other parcel
in South Sherburne was also recently logged.
Consequently, neither of these parcels could support
another commercial harvest for some time.

Criterion 8 (Aesthetics and Scenic Beauty)

The Appalachian Trail is a continuous, marked footpath
that traverses the crests and major valleys of the
Appalachian mountain chain from Maine to Georgia for a
distance of approximately 2,100 miles. Approximately
132 miles of the trail pass through Vermont; 100 miles
of its route are shared with Vermont's Long Trail.

The Appalachian Trail was established to provide an
opportunity for continuous long-distance hiking on a
primitive footpath traversing the ridges, peaks, and
major valleys of the Appalachian mountain chain.

The Trail passes from State land in Shrewsbury into the
westerly portion of Parker's Gore East. It runs
approximately north to south along the Coolidge Ridge,
and along the southeast shoulder of Little Killington,
through Area 3 as depicted in Mr. Smith's logging plan.

While some portions of the Trail cross terrain which is
less remote and primitive, the portion which crosses
Parker's Gore traverses the remote high peaks of the
Coolidge Range and provides exceptional solitude and a
classic hiking experience through the Green Mountains.
The visual quality of the trail is an essential part of
this experience.

Mr. Smith proposes not to cut any trees on the west
side of the existing Trail or within 50 feet of the
east side. Cutting this close to the trail could
destroy the natural woodland setting and primitive
character of this section of the trail. Creation of
pdtch  cuts or clear cuts, logging roads, and residual
stand damage due to wind and root damage could destroy
the undisturbed and scenic quality of the trail.

The Applicants have not identified the locations,
sizes, or shapes of any clear or patch cuts in Area 3
in the vicinity of the Trail,
the locations, alignment,

nor have they identified
width, or extent of clearing

and grading associated with the construction of haul
and skid roads and staging areas. The Applicants
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presented no information on whether the cutting will be
visible from any locations along the Trail or from
anywhere else. Aside from Mr. Smith's walking along
the trail, the Applicants performed no visual analyses
of the proposed cutting plan or line-of-sight
evaluation.

V. CONCLUSIONS OF LAW

A. Criterion 8(A)

In Part I of this decision, the Board concluded that
Parker's Gore East constitutes necessary wildlife habitat for
black bears and that the logging operation, as proposed, will
destroy or significantly imperil necessary wildlife habitat.
The Board must now weigh the factors delineated in the three
subcriteria of Criterion 8(A) to determine whether a permit
may be granted. The Board cannot grant a permit if it finds
that the Applicants have not satisfied any one of the
subcriteria.

10 V.S.A. S 6086(a)(8)(A) states:

(A) Necessary wildlife habitat and endangered
species. A permit will not be granted if it is
demonstrated by any party opposing the applicant that a
development or subdivision will destroy or
significantly imperil necessary wildlife habitat or any
endangered species, and

(i) the economic, social, cultural, recreational, or
other benefit to the public from the development or
subdivision will not outweigh the economic,
environmental, or recreational loss to the public from
the destruction or imperilment of the habitat or
species, or

(ii) all feasible and reasonable means of preventing
or lessening the destruction, diminution, or
imperilment of the habitat or species have not been or
will not continue to be applied, or

(iii) a reasonably acceptable alternative site is
owned or controlled by the applicant which would allow
the development or subdivision to fulfill its intended
purpose.
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1. Burden of Proof

ANR contends that the burden of proof is on the
Applicants with regard to the three subcriteria of Criterion
8(A). The Applicants believe the burden of proof is on the
parties opposing the project. .

The Board has not previously addressed the question of
the allocation of the burden of proof on the subcriteria of
Criterion 8(A). In past decisions, the Board assumed that
the burden placed on parties opposing a project to
demonstrate that the project will destroy or significantly
imperil necessary wildlife habitat also applied to the three
subcriteria. After careful review of ANR's arguments, the
language of Criterion 8(A), and the policies involved, we
believe that A.NR's arguments have merit. However, we
decline at this time to rule on the question, because we
believe that the preparation and presentation of the
parties' cases were based upon the assumption that the
burden of proof was on the opponents. Our consideration
under the subcriteria of Criterion 8(A) in this appeal,
therefore, assumes that the parties opposing the project
have the burden of proof.

It must be kept in mind, however, that the burden of
proof is generally considered to include both the burden of
production and the burden of persuasion. In Act 250
proceedings, the burden of production means-the burden of
producing sufficient evidence on which to make positive
findings under the criteria, and the Board has previously
determined that the burden of production is always on the
applicant. See Re: Pratt's Pronane, Findings of Fact and
Conclusions of Law #3R0486-EB at 4-6 (Jan. 27, 1987); Re
Imnorted Cars of Vermont, Findings of Fact and Conclusions of
Law #lR0156-2-EB at 2-3 (Oct. 12, 1982). The Board believes
that the term "burden of proof" as used in Act 250 means the
"burden of persuasion," that is, the burden of persuading the
Board that certain facts are true. Thus, Killington must
produce sufficient evidence on the three subcriteria in order
for the‘ Board to make positive findings for Killington. If
the Board determines that Killington has produced sufficient
evidence, the burden shifts to the parties opposing the
project to persuade that Board, by a preponderance of
evidence, that Killington's position is not correct.

However, notwithstanding the statutory allocation of
the burden of persuasion, in making its findings and
conclusions the Board may consider all the evidence
presented, regardless of which party introduced it. In re
puechee Lakes Corn., No. 87-108, slip op. at lo-11 (Vt.
Sept. 22, 1989). .
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2. Subcriterion (i) - Public Benefit vs. Public Loss

This subcriterion requires the Board to find that "the
economic, social, cultural, recreational, or other benefit to
the public from the [logging] will not outweigh the economic,
environmental, or recreational loss to the public from the
destruction or imperilment of the [necessary bear]
habitat. . . .I*

In determining the "public benefit," the Board looks to
the definition of llpublic,l*  which is "the people as a whole;
community at large." Based upon the plain meaning of the
word, the appropriate focus of our evaluation is on the
benefit to the public which would accrue from the project.
The Board confirms its interpretation in Re: Southview
Associates, Findings of Fact and Conclusions of Law and Order
#2W0634-EB  at 10 (June 30, 1987) that the benefit to the
public does not include the economic gain to the applicant.
Therefore, we must disregard the evidence concerning the
profit to Mr. Smith and Killington. We must also disregard
any evidence of economic benefit to other individuals.

is
The amount of public economic benefit from this project

not clear. While Mr. Smith provided estimates of tax and
other revenue which the logging operation would generate, the
Board has substantial doubt about the validity of his
underlying assumptions of the costs of the operation and the
amount of merchantable timber. Moreover, even if the Board
were to accept all of Mr. Smith's estimates of costs and
revenue, the amount of tax revenue generated by loggers'
wages is quite small, and is not necessarily additional
revenue to the State since the loggers might be otherwise
employed. Based upon the evidence submitted by the
Applicants, it appears that there is little, if any,
quantifiable economic benefit to the public.

With respect to the other factors enumerated under
subcriterion (i), the Board also cannot find that there are
social, cultural, recreational, or other benefits to the
public from the logging operation. Killington asserts that
the cutting of the trees at this time will enhance the health
of the forest, thereby providing silvicultural benefits.
According to the applicable silvicultural guides, however,
the forest is not overstocked and in large part appears to be
understocked. The Board is therefore persuaded that the
proposed logging operation at this time will not provide any ’
quantifiable benefit to the public.

The Board concludes that the questionable economic
benefits of this project do not outweigh the loss to the
public from the destruction and imperilment of the bear
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habitat. In Part I of this decision, the Board described the
effect that the logging operation, as proposed, could have on
the necessary bear habitat in Parker's Gore East, finding
that "[t]he beech stands in Area 1 provide an extraordinary
fall mast suppl~,~~ id. at 21; that "[t]he proposal for the
logging operation,
to five beech trees

which involves leaving an average of four
above 15 inches in diameter per acre,

could have a devastating effect on the most concentrated
beech stands," ia. at 14; and that "[dlestruction  of the
mast-producting component of this beech stand could therefore
imperil the ability of the bear habitat to support a bear
population." Td. The Board also found that the "dense
softwood cover in the upper elevations [Areas 2 and 31
affords concealment and escape routes for bears . . . and is
particularly critical for bears because it provides large
areas untouched by human development which are critical to
the bears' survival.1@ u. at 21. It is clear that the loss
of the habitat that would result from the cutting of trees in
Parker's Gore East could have a devastating effect upon the
bear population that uses the habitat.

The Board believes that the importance of bears as part
of the State's natural resources is an environmental benefit
that, although difficult to quantify, nevertheless is a
significant consideration. In re: Southview Associates, No.
87-313, slip op. at 9 (Vt. Dec. 1, 1989). The value of the
black bear population in Parker's Gore East consists
primarily of the intangible enhancement of the quality of
human life from the existence of the bears as part of the
natural resources of the State. We believe that the
protection provided for this value by Criterion 8(A) reflects
a broad public desire to maintain for the future the balance
existing between man and his works and the natural world, and
that subcriterion (i) allows this balance to be disturbed
only when the benefits to the public clearly outweigh the
loss* Without evidence of any significant public benefit
from this logging operation, the Board must conclude that the
environmental loss to the public from the destruction and
imperilment of the bear habitat outweighs the public benefit
and that the project therefore violates Criterion 8(A)(i).

3. Subcriterion (ii) - Feasible and Reasonable Mitisation

Under subcriterion (ii), the Board must find that the
Applicant has applied *'all feasible and reasonable means of
preventing or lessening the destruction, diminution, or
imperilment of the habitat. . . .‘I
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/ In Part I of this decision,
~ of Fact #51:

the Board stated in Finding

In order to evaluate the total impact of the
logging operation on the bear habitat in Parker's
Gore East, specific plans for the logging operation
would have to be evaluated, including the timing
of the operation, the size and shape of the clear cuts,
the location of the cuts, and identification of the
trees that will be retained.

Id. at 14.

The Applicants have proposed to take certain measures
to reduce the impact of the logging operation on the bear
habitat. Some of these should help diminish the imperilment
of the habitat. For example, the Applicants' proposal to
limit cutting to the period between late November and the end
of March, which is the period during which bears are expected
to be in their dens, should create less disturbance than if
the logging were to take place in the summer and fall, as
originally proposed. Also, closing off logging roads to
vehicular access after the project is completed would help
reduce the long-term potential for human intrusion into the
area.

However, the Applicants have not complied with the
directive clearly enunciated in Part I of this decision to
submit specific plans for the logging operation that include
the size-and shape of any clear cuts, the location of the
cuts, and identification of the trees that will be retained.
Without this information or identification on a map of which
trees are going to be cut, where the skid roads will be
located, and where any patch cuts will be made, the Board
cannot determine whether the Applicants are taking all
feasible and reasonable means of preventing or lessening the
destruction and imperilment of the habitat. While the
Applicants have proposed to mark the trees proposed to be cut
in the field prior to cutting and to provide an opportunity
to the Department of Fish and Wildlife to review the
selection and make recommendations, they have not identified
how the consultation process will occur and how disagreements
will be resolved. The Applicants have provided no guidelines
concerning which trees would be marked to protect the
habitat, have offered no specific measures to protect or
avoid concentrations of beech, and have not indicated how
loggers in the field would be supervised to minimize damage
to the habitat. The Applicants have not addressed the
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impacts on the habitat which will result from the logging
activities., They have not identified the locations, shapes,
or sizes of any patch cuts or clear cuts east of the
Appalachian Trail or evaluated their impact upon the
critical bear cover in that location.

The opponents to the project presented credible
evidence that other means of preventing or lessening the
destruction or imperilment of the habitat may exist, such as
changing the access to Areas 2 and 3 to avoid damage to Area
1 and shortening the skidding distances. The Applicants did
not demonstrate that such other means are not possible.

The Applicants have only suggested ideas that might
lessen the destruction or imperilment of the habitat, but
they have proposed no concrete plan. The statute requires
the Board to make positive findings prior to issuing a
permit, and does not authorize the issuance of a permit based
upon incomplete information that is conditional upon future
efforts to comply with the law.
In re McShinskv No. 88-312,

See 10 V.S.A. S 6086(a);
slip op. at 5 (Vt. Feb. 9,

1990); Re ShermAn Hollow, Inc ., #4C0422-5-EB, Findings of
Fact and Conclusions of Law (Revised) at 8-9 (Feb. 17, 1989).

After considering all the evidence, the Board concludes
that all feasible and reasonable means of preventing or
lessening the destruction, diminution, or imperilment of the
habitat have not been and will not continue to be applied,
and that the project does not comply with Criterion 8(A)(ii).

4. Subcriterion (iii) - Alternative Sites

Based upon the evidence submitted, the Board concludes
that the Applicants own or control no reasonably acceptable
alternative sites that would allow the development to
fulfill its intended purpose.

B. Criterion 8 (aestheticsl

lo' V.S.A. s 6086(a)(8) requires that before granting'a
permit, the Board must find that a project will not have an
undue adverse effect on the scenic or natural beauty of an
area or on aesthetics. In making this determination, the
Board applies a two-step procedure which it established in a
previous decision. Re: Ouechee Lakes Corooration, Findings
of Fact, Conclusions of Law and order I3W0411-EB  and

C:lR0593-l.FF
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I, 3W0439-EB at 18-20 (Nov. 4, 1985). First, the Board
i, determines whether a project will have an.adverse effect by
l1 analyzing whether the project is in harmony with its
[, surroundings. This requires a consideration of the nature of
the project's surroundings, the design of the project, the

, colors and materials of the project, visibility of the
project from various viewpoints, and the impact of the
project upon open space. Id. at 18. If the Board concludes
that the project will have an adverse effect, it must decide
whether the adverse effect upon aesthetics or scenic or

!, natural beauty is undue. An adverse effect is considered
1 undue if the Board reaches a positive conclusion with regard
to any of the following three questions:

, violate a clear,
1) Does the project

written community standard intended to
: preserve the aesthetics or the scenic or natural beauty of
j; the area? 2) Does the project offend the sensibilities of
iI the average person? 3) Has the Applicant failed to take
!; generally available mitigating steps which a reasonable

I
: person would take to improve the harmony of the proposed

1; project with its surroundings? Id. at 19-20.

: ::. The Board is unable to apply this analysis in deciding
11 whether the logging operation will have an undue adverse
iI effect upon the aesthetics and the scenic beauty of the area
1' and specifically upon the Appalachian Trail, because the
i! information provided by the Applicant was inadequate to make
ji this determination.
/j locations, sizes,

Without a specific plan that shows the
and shapes of any clear or patch cuts in

i the vicinity of the Trail, and identification of the
I locations, alignment, width, and extent of clearing and
1; grading associated with the construction of roads and staging
,. areas, and some kind of visual analysis of the effect of the
;' cuts upon the Trail, the Board cannot evaluate the impact of
iI the logging operation on the aesthetics and scenic beauty of
: the Trail corridor from both the Trail and other locations.

In the absence of sufficient information, the Board
j cannot make a positive finding on Criterion 8 (aesthetics).

!:
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VI. ORDER

Application #lR0583-l-EB is hereby denied.
Jurisdiction is returned to the District #l Environmental
Commission.1 t

i
t

Dated
jl990.

at Montpelier, Vermont this2Istday of September,
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