
VERMONT ENVIRONMENTAL BOARD
I /i 10 V.S.A. Chapter 151

RE: J.P. Carrara and Sons, Inc.
Application #lR0589-EB

MEMORANDUM OF DECISION

This decision, dated June 8, 1992, pertains to a request
filed on May 27, 1992 by the Permittee, seeking a stay of the
Environmental Board's order of May-13,  1992. On June 2, 1992,

. Roy and Marilyn Seymour filed a response. On June 4, 1992,
the Permittee-filed a further submission. The Board
deliberated on June 4. (

The Permittee's stay request was -filed pursuant to Board
Rule 42. The Board denies the request because staying its
May 13 order will not grant any relief to the Permittee.

Land Use Permit #lR0589-EB  was issued to the Permittee on
February 17, 1988. Condition #l requires compliance with the
findings of fact. Finding of Fact #14 states that blasting at
the Permittee's quarry will have no effect or vibration
outside of a 2009foot radius from the charge location. This
finding was based on the Permittee's  own representations.

The permit was not appealed pursuant to 10 V.S.A. S 6089.
The Board currently does not have jurisdiction to change the
terms of the permit. In its 1988 decision, it returned such
jurisdiction to the District #l Commission.

The Board's May 13 order in part reiterates the
requirement of the 1988 permit for blasting to have no effect
or vibration outside of the 200-foot radius. The Board's
order also contains a statement regarding the Permittee's
returning to the District Commission for amendment of the
above requirement. The Board takes notice that the Permittee
has filed a request for a permit amendment.

Despite this request to the District Commission for
relief, the Permittee also seeks relief from this Board. Yet
the Board has no power to grant the relief because it does not
have! jurisdiction to change the terms of the 1988 permit.
That permit remains in place. Thus, even if the Board were to
stay its May 13 order, the Permittee would still be required
to comply with the 1988 permit.

In making this determination, the Board is aware of the
Permittee's allegation that it will need to lay off workers
because of the Board's order. However, the Board's order
cannot be held to cause this layoff. The 200-foot radius
requirement has been in place for four years. If the
Permittee believed this requirement would cause harm, it could
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have sought to alter the decision within 15 days as then
allowed under Board Rule 31(A) or appealed the 1988 decision
,within 30 days as required by 10 V.S.A. 5 6089.

The Permittee may operate in compliance with the 1988
permit until the permit is lawfully amended by the District
Commission. Given that the requirement at issue is based on
the Permittee's own representations, an inability to operate
in compliance with the permit is a harm of the Permittee's  own
making and cannot be ascribed to this Board.
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The Board will allow the Permittee an opportunity to
request a hearing on its stay request within two weeks of the
date of this order. At any,such hearing, the Permittee will
have to persuade the Board that the Board has legal authority
to grant the relief sought. In addition, if the Board is
persuaded that it has such authority, it will have to balance
the hardships to the parties and consider the effect on the
values protected by Act 250 and the public health, safety, and
welfare, The Board will need evidence to weigh the effect on
the Permittee against the effects of blasting on neighbors,
and will require parties to address the posting of a bond by
the Permittee.

Dated at Montpelier, Vermont this 8th day of June, 1992.
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