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J.P. Carrara & Sons, Inc.
Application #lR0589-3-EB

MEMORANDUM OF DECISION

This decision pertains to a preliminary issue
concerning the scope of the appeal. For the reasons
explained below, the Board has determined that the Board
will limit its consideration in this appeal to the question
of the effects of the blasting under 10 V.S.A. S
6086(a)(l)(air).

I. BACKGROUND

J.P. Carrara & Sons, Inc. (the Applicant) has an Act
250 permit that authorizes the operation of a stone quarry
on Route 103 in Clarendon. In 1990 neighbors to the quarry
filed a petition to revoke the permit because of a number of
alleged violations. After an evidentiary hearing and oral
argument, on April 23, 1992, the Board issued a decision and
order. In the decision, the Board found that although the
blasting limitations in the permit were not violated,
finding of fact #14 of the permit was violated. That
finding states: "There will be no vibration or effect from
the blasts beyond a 200-foot radius from the charge
location.1N

In its revocation decision the Board stated:

It now turns out that the blasting has had an
impact up to 2,000 feet from the location of the
blast, even though there apparently has been
compliance with the decibel level permit
condition. The blasts have been strong enough at
least to wake people up and shake their houses,
rattle windows, and, in one instance, cause a
light on a chain to swing. Although the testimony
of the expert witness that the blasts cannot cause
structural damage to houses may be reassuring, the
blasts are clearly having an effect beyond a 200
foot radius from the blast locations, contrary to
the representation of the Permittee during the
proceedings before the Board. Given the fact that
vibration and effect have been found up to ten
times the -distance as had been found under
critim, the question arises whether such
level of impact would constitute undue air
pollution, and if so, what additional conditions
for blasting may be appropriate. The Board will
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therefore remand this matter to the District
Commission for such determination and permit
amendment proceeding.

Accordingly, the Board will require the
Permittee, if it wishes to continue blasting with
vibration and effect beyond a 200 foot radius from
the charge location, to file an application for an
amendment so that the District Commission can make
an appropriate determination based upon more
accurate evidence of impact.

On May 20, 1992, the Applicant filed for an amendment
the District Commission, seeking to amend finding #14

to read: "There will be no unreasonable vibration or effect
from the blasts beyond a 200-foot radius from the charge
location." The District Commission issued an amended permit
which authorizes the blasting and which contains additional
conditions on the allowable times for blasting and
monitoring of the blasts.

On August 4, 1992, an appeal of the District
Commission's decision was ,filed  with the Board by Roy and
Marilyn Seymour. This appeal was put on hold pending the
outcome of a motion to alter filed with the District
Commission by the Applicant. On September 8, 1992, after
the District Commission issued a decision on the motion to
alter, the Applicant filed a cross-appeal with the Board.

On October 30, 1992, a prehearing conference was
convened in Clarendon. At the conference, a date for a
hearing was scheduled, along with filing dates for various
documents.

On November 16 and November 18, 1992, respectively, the
parties filed memoranda concerning the scope of issues for
the Board's consideration in this appeal. The Board
deliberated on December 2, 1992 in Jamaica, Vermont.

II. ISSUES

Whether the scope of review in the appeal should be
limited to the effects of the blasting under Criterion
l(air), or whether the scope of review should also include
other effects o_f the blasting with respect to other
criteria.--

The Applicant argues that the scope of review should be
limited to Criterion l(air) issues, because finding #14 in
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the original permit related solely to that criterion, and
because the Board's revocation decision stated that "the
question arises whether such level of impact would
constitute undue air pollution."

The Seymours argue that the Board should review all
potential effects from the blasting, whether it relates to
air pollution or some other issue, because the Board's
revocation decision intended that all potential impacts from
the blasting be addressed in an amendment application and
explored by the District Commission.

III. DECISION

The Board has determined that the scope of its
consideration in this appeal will consist of the effect of
blasting under Criterion l(air).  This will include, but not
be limited to, any effects from the blasting with respect to
noise, flyrock, dust and gasses, and the potential effect of
air waves on structures and surficial geology. The Board
will place no limitations on the testimony that may be
presented with respect to these impacts. The Board notes
that the Applicant has the burden of proving that the
impacts from the blasting are nreasonablel*  and will not
cause undue air pollution as that term has been defined by
the Board in previous decisions.

IV. ORDER

The scope of review of the appeal will be limited to
the effects of the blasting under Criterion l(air).

Dated at Montpelier, Vermont this
1992.

9th day of December,
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Ferdinand Bongarti  ’
Lixi Fortna
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Steve E. Wright
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