
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

J. P. Carrara C Sons, Inc.
Application #lR0589-3-EB

MEMORANDUM OF DECISION

This decision pertains to a Motion for Interlocutory
Appeal to the Vermont Supreme Court filed by James Goss,
Esq. on behalf of J. P. Carrara 6t Sons, Inc. (the Applicant)
on May 19, 1993 and a Motion for Stay filed by Jon Readnour,
Esq. on behalf of Roy and Marilyn Seymour (the Appellants)
on May 24, 1993. For the reasons explained below, the
Environmental Board denies the motion for interlocutory
appeal and the motion for stay.

I. BACKGROUND

At the hearing on February 3, 1993, the Board made an
oral ruling that testimony concerning non-blasting noise
from the quarry operation would be admitted, and that
parties would be afforded an additional hearing if
requested. Attorney Goss requested that another day of
hearing be scheduled in order to present additional
information on operational noise. At that time the Board
Chair stated the hearing would probably be held the first
week of June. No parties filed any objections to or motions
for reconsideration of the Board's ruling.

Subsequent to the hearing, parties disagreed as to
whether proposed findings should be filed before or after
the June hearing. On February 26, Attorney Goss filed a
letter suggesting that the Applicant would conduct noise
monitoring during April and May in preparation for the
hearing. In a letter filed on March 8, Attorney Goss
acknowledged that the new hearing date was in June and that
he would adhere to whatever filing schedule the Board
established. It was not until April 29, 1993, almost three
months after the February 3 hearing, that Attorney Goss
objected to the Board's scheduling a hearing on nonblasting
noise. The Applicant now seeks to take an interlocutory
appeal from the February 3 ruling of the Board concerning
the admissibility of non-blasting noise in this proceeding.

On May 24, Attorney Jon Readnour, on behalf of Roy and
Marilyn Seymour, filed an objection to the Applicant's
motion and a request for the Board to stay the operation of
Land Use Permit #lR0589-3. The Seymours contend that the
Applicant's motion for interlocutory appeal was filed in
order to delay the continued hearing and the Board's final
decision in this matter. The Seymours argue that they
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suffer continuing harm from the quarry operation due to the
delay caused by the Applicant, and that therefore the
operation of the permit should be stayed pending resolution
of the appeal pending before the Board.

The Board deliberated on June 3, 1993 in Rutland.

II. DECISION

Board Rule 31 provides that motions to alter must be
filed within 30 days from the date of the decision. Vermont
Rules of Appellate Procedure (VRAP) 5(b), which governs
appeals to the Vermont Supreme Court, provides that motions
for interlocutory appeal must be filed within 10 days after
the entry of the order or ruling appealed from.

The Board's oral ruling to allow evidence on non-
blasing noise was made at the hearing on February 3, 1993.
No motion to alter was filed within 30 days. On April 30,
1993, the Applicant filed an objection to the Board's oral
ruling. The Board denied the objection because it was filed
more than 30 days after the date of the Board's ru1ing.i
The motion for interlocutory appeal must also be denied
because it was filed more than ten days after the Board's
February 3 ruling.

With respect to the motion for stay, the Board believes
that if a hearing is held within a reasonable time, it is
not necessary to grant the stay. If, however, the hearing
is delayed for any reason beyond the date established below,
the Board will reconsider its decision to deny the stay.

III. ORDER

1. The motion for interlocutory appeal is denied.

2. The motion for stay is denied.

3. The hearing on non-blasting noise will be held on
July 14, 1993, at 3:00 p.m. The location will be announced
at a later date.

4. On or before July 7, 1993, parties shall file
prefiled testimony for all witnesses they intend to present
at the hearing.

1See the Memorandum of Decision dated June 9, 1993.
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: :j; 5. All the filing requirements noted in the Prehearing
!j Conference Report and Order dated November 12, 1992, remain
i; in effect.

6. The hearings will be recorded electronically by the
Board or, upon request, by a stenographic reporter. Any
party wishing to have a stenographic reporter present or a
transcript of the proceedings must submit a request by
June 22, 1993 with a deposit check of $100 made payable to
the State of Vermont, unless the party wishes to make his or
her own arrangements with a reporter. One copy of any
transcript made of proceedings must be filed with the Board
at no cost to the Board.

Dated at Montpelier, Vermont this 10th day of June,
1993.
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