
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: J.P. Carrara & Sons, Inc.
Application #lR0589-3-EB  (Interlocutory Appeal)

MEMORANDUM OF DECISION

This decision, dated July 20, 1992, pertains to a
motion for interlocutory appeal filed on July 2, 1992 by
adjoining landowners Ron and Marilyn Seymour. The appeal
concerns the District #l Commission's proceedings regarding
an application to amend an existing land use permit in order
to continue blasting at a rock quarry in the Town of
Clarendon. The motion includes a request for a stay of the
District Commission's proceedings.

On July 9, 1992, J.P. Carrara & Sons, Inc. (the
Applicant) filed a response to the motion. On that date,
the District #l Commission issued a final decision on the
application, Land Use Permit Amendment #lR0589-3 and
supporting findings of fact and conclusions of law. On
July 13, the Seymours filed a motion to stay the permit
amendment. The Board deliberated on July 15.

The Seymours raise two issues in their motion: (a) the
Commission's alleged failure to allow them to present
evidence and cross-examine witnesses, and (b) the
Commission's alleged failure to define the issues
considered at its hearing.

Concerning motions for interlocutory appeal,
43 provides:

to be

Board Rule

Upon motion of any party, the board may permit an
appeal to be taken from any interlocutory
(preliminary) order or ruling of a district
commission if the order or ruling involves a
controlling question of law as to which there is
substantial ground for difference of opinion and
an immediate appeal may materially advance the
application process. The motion shall be made to
the board within 10 days after entry of the order
or ruling appealed from. The appeal shall be
limited to questions of law.

The Seymours' motion does not meet the requirements of
this rule for two reasons. First, there is no interlocutory
order from which to take appeal. The only order issued by
the District Commission is a final decision.

Second, the appeal does not concern a question of law.
We have said before that the phrase "question of law" as
used in Rule 43 refers to questions which can be decided
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without resort to a factual record or on the basis of
sufficient facts set forth in the order from which appeal is
taken. Re: Maple Tree Place Associates, #4C0775-EB at 10
(Dec. 22, 1988). In this case, the issues raised by the
Seymours concern the fairness of the District Commission's
proceeding. These issues cannot be decided without review
of the entire record of the District Commission proceeding
regardless of how much of that proceeding is described in
the District Commission's decision.

The Seymours'.motion to stay the District Commission
proceedings is moot because a final decision has been
issued. The Board declines to reach the motion-to stay the
permit amendment because the Applicant has had no
opportunity to respond. The Board will allow such an
opportunity as set forth below.

ORDER

1. The Seymours' motion for interlocutory appeal is
denied.

2. The Seymours' request to stay the District
Commission proceedings is moot.

3. Any response to the Seymours' motion to stay the
permit amendment shall be filed on or before noon on Friday,
July 24, 1992. The Board will deliberate on the motion
during its meeting of July 29, 1992.

Dated at Montpelier, Vermont this 20th day of July,
1992.
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