
VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: Killington, Ltd. by
Allan R. Keyes, Esq. and

Findings of Fact and
Conclusions of Law

John Zawistoski, Esq. and Order (Part I)
Ryan Smith 6 Carbine, Ltd. Land Use Pe;;nTr% #lR0584-EB-1
P.O. Box 310 II
Rutland, VT 05701
and

Martin Malot, Vice President
International Realty Corporation
One Maynard Drive
Park Ridge, NJ 07656

On August 13, 1987, an appeal was filed with the
Environmental Board (Board) by Xillington, Ltd. through its
attorney, Allan R. Keyes, Esq. from the District I1
Environmental Commission's (Commission) decision dated
July 14, 1987. That decision denied Killington's
application to construct a four-acre snowmaking pond and
related site improvements in Mendon, Vermont. Killington
believes the Commission erred on a number of issues,
including party status, scope of the project, applicability
of Criterion 2, and Criterion 8(a).

c& December 16, 1987, following memoranda and oral
argument by the parties on preliminary issues, the Board
issued its decisions relative to party-status and various
legal issues. The decision herein relates solely to the
issue of scope of the project..

The Board convened public hearings on this issue on
February 23 and 24, 1988, and took a site visit on
October 16, 1987.
hearings:

The following parties participated in the

Killington,
Ursa, Esq.

Ltd. by John Zawistoski, Esq. and Frank

Town of Shrewsbury and Shrewsbury Planning Commission
(Shrewsbury) by Robert Woolmington,. Esq.

. Ag;mqy  of Natural Resources (ANR) by Frederic Emigh,

Vermoit Natural Resources, Council (VNRC) by Robert
. Woolmington, Esq.
Shrewsbury Land Trust (Land Trust) by William Roper,
Esq. and Nancy Bell

The hearing was recessed on February 24, 1988, pending the
filing of proposed Findings of Fact and Conclusions of Law,
a review of the record, and deliberation by the Board. On
#arch 23 and 24, the participating parties filed proposals
for decision. On April 13, following a review of the record
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and of the proposals for decision, the Board declared the
record complete. This issue is now ready for decision. The
following Findings of Fact, Conclusions of Law and Order are
based upon the record developed at the hearings. To the
extent the Board agreed with and found necessary findings
proposed by the parties, those findings have been
incorporated herein; otherwise, said requests to find are
denied.

I.

1.

2.

3.

4.

5.

6.

7.

FINDINGS OF FACT

Land Use Permit Application #lR0584-EB-1 seeks approval
for the construction of a dam and a pond to provide a
water source and storage reservoir for the snowmaking
system at the Killington Ski Area.

The dam and pond in question (Madden Pond) will be
constructed on land owned by International Realty
Corporation (IRC) located in the Parker's Gore East
section of the Town of Mendon and leased to Killington.

Parker's Gore East is the region bounded on the west by
the top of the ridge between Killington and Little
Killington peaks; on the east by the Mendon/Plymouth
town line; on the north by the Sherburne town line: and
on the south by the Shrewsbury town line.

Madden Pond will have a surface area of 4.18 acres with
dimensions of 640' x 460' and a maximum water depth of
19 feet. The total volume of water will be 13 million
gallons with 11.5 million gallons available for use.

The water from Madden Pond will be used to make snow on
existing ski trails, trails for which all regulatory
approvals have been obtained but which are not yet
built and ski trails which may be planned, permitted
and built in the future.

Killington currently makes snow on approximately 377
acres of trails and has Act 250 permits for
approximately 407 acres of unbuilt trails. Previous
Act 250 permit applications for these trails provide
that water for snowmaking systems will be provided by
existing supply and distribution systems.

The existing snowmaking system consists of a single
interconnected facility which extends over all of
Killington's skiing terrain. Because it is
interconnected, water from any combination of three
sources (the Ottauquechee River, Snowshed Pond, and
Bear Mountain Pond) can be pumped through the system.
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8.

9.

10.

11.

14.

II.

Killington's snowmaking system extends over five skiing
mountains and on elevations from approximately 1000 to
over 4000 feet. Existing water sources for the
snowmaking systems are located at approximate
elevations of 1160, 2065 and 2175 feet. Madden Pond
will be located at an approximate elevation of 2240
feet.

An additional source of water for snowmaking is needed
for existing trails. Bear Mountain Pond is a small
water source and is needed to supply demands on the
steeper terrain of the Bear Mountain slopes and on
trails in the Northwest Passage area. Snowshed Pond is
far away from some existing trails and the elevation
difference from the Ottauquechee intake make their use
at higher terrains impractical.

Xillington has experienced adverse weather conditions,
lack of natural snow, high temperatures and other
influencing factors which prevented it from meeting its
present snowmaking needs.

Killington has had internal development plans for ski
related development for Parker's Gore East. Killington
has also lobbied the Town of Mendon to have its Town
Plan and Zoning Regulations changed to allow for such
development.

The Mendon Town Plan currently provides "that no
development be permitted for elevations above 2500" and
"only land uses which do not require additional town
facilities" be encouraged in the elevations from 2000
feet to 2499 feet.

Killington would proceed with such related development
of Parker's Gore East if the Mendon Town Plan permitted
such development. Madden Pond could be one of the
sources of water for snowmaking on any new trails
constructed in Parker's Gore East.

Killington will provide to the District Commission an
overall plan for development when any further develop-
ment is proposed for Parker's Gore East.

CONCLUSIONS OF LAW

In Land Use Application #lR0584-l-E, Killington._ . __ .proposes the installation of a snowmaking pond. Although it
is clear that this pond could serve future ski trails for
the overall Killington ski area and future ski trails for
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the Parker's Gore East area if constructed, the Board
concludes that the pond is a viable project on its own and
will be used even if Parker's Gore East is never developed.
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In In re Agency of Administration, 141 Vt. 68 (19821,
the Court determined that in order for an applicant to be
required to submit an application for development, plans for
the project must be sufficiently definite that development
can actually commence. In Re Bruce J. Levinsky Declaratory
Ruling #157 (August 8, 1984), the Board determi;ed that
where an application for infrastructure is filed and further
development is likely, an overall plan for current and
future development is necessary prior to proceeding with Act
250 review. Because the Mendon Town Plan currently
prohibits certain types of development above 2000' and all
development above 2500', Killington is not able to proceed
with additional development plans in the Parker's Gore East
area at this time. Killington has committed itself to
providing an overall plan for development, if and when
further development in that area ever becomes possible. The
supplemental information required by Board Rule 21(A) and
referred to in the District Commission decision dated

fjNovember  7 , 1986, would be required at that time. The Board
ijbelieves such an overall plan must be provided by
f!Killington, International Realty Corporation or any
#successor or assign of their lands to ensure that
1; "unplanned, uncoordinatored and uncontrolled use of lands
ii'and the environment of the State of Vermont .
itNo. 250 (Adj. Session), Section 1) does not o&&.'

” (1969,

7.
il
I, The Board agrees that Act 250 requires a comprehensive
review of all applications and of all planned development by

11an applicant. Phased review of planned developments is not
':unusual and in this case where more extensive development in
Parker's Gore East is prohibited by the Town Plan, review at

The Board is aware that phased reviews must be
carefully considered and that approval of one phase does not
guarantee approval of later phases. The Board is also aware
that impacts may appear less significant in a phased review.
Recent Board decisions point out that the Board and
Commissions must look at total impacts when considering
amendments or subsequent phases to previously approved
projects. See Re: David and Linda Walker, Land Use Permit
#5W0186-l-EB (January 14, 1987). If Killington later files
an application for further development in Parker's Gore
East, the cumulative impacts from the total project would be
reviewed.

i.
4.
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III. ORDER
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2.
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Consideration of Land Use Permit Application
#lR0584-l-EB is limited to a review of the impacts from
the construction and operation of Madden Pond and
related facilities.

Hearings in this matter on the issue of the definition
of "necessary wildlife habitat" and whether this
development "will destroy or significantly imperil
necessary wildlife habitat" in accordance with
10 V.S.A. S 6086(a) (8)(a), will reconvene on June 7,
1988. A notice of the time and place will be sent to
allparties.

Identification of witnesses and exhibits and prefiled
testimony on the issues outlined above must be filed
with the Board and all parties on or before May 12,
1988. Supplemental prefiled testimony must be filed
with the Board and all parties on or before June 1,
1988. Please send the Board an original and eight
copies of the above.

Dated at Montpelier, Vermont this 19th day of April,

ENVIRONMENTAL BOARD

.J v/&ilzt*3u;r,,. i
d n S. Eastman, Acting Chair
P

Members Approving:
Ferdinand Bongartz
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Roger N. Miller

Members Dissenting:
Lawrence H. Bruce, Jr.
Jan S. Eastman

-EB-1 (16)


