
STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

RE: Killington 43 Corporation Findings of Fact, Conclusions
c/o P. Xhatchadourian of Law and Order
Jaguar Company, Inc. Land Us" Permit #lR0522-EB
6 West 48th Street
New York, New York

This decision pertains to an appeal filed on July 26, 1984
with the Environmental Board ("the Board") by the Shrewsbury
Planning Comzission from the District #l Environmental
Commission's decision of June 25,
#lRO522.

1984 issuing Land Use Permit
That permit authorizes the construction of two model

condominium housing units off the Killington Access Road in
Sherburne, Vermont.

On August 2, 1984 the Board notified the parties of its
intent to designate its Chairman to act as an administrative
hearing officer in this matter pursuant to 3oard Rule 41 and
3 V.S.A. 58il./l/ Havi
hearing wzs

ng received no objection, a public
convened on August 23, 1984 in Sherburne, Vermont,

with Margaret P. Garland acting as hearing officer. The
fcllowing participated in the hearing:

Fermittee Killington 43 Corporation by A. Jay Kenlan, Esq.
Shrewsbury Planning Commission by Peter Cosgrove.

The hearing was recessed on August 23, pending preparation
of this proposal for decision, a review of the record, and
deliberation: by the full Board. No party having requested oral
argument before the Board, the record was determined complete on
October 3, 1984, and the hearing was adjourned on that date.
The following findings of fact and conclusions of law are based
upon the record developed at the hearing.

I. JURISDICTIONAL ISSUE

In its notice of hearing, the Board identified a
preliminary jurisdictional issue, the timeliness of the appeal,
requiring consideration before any hearing on the merits of the
appeal. Immediately prior to the hearing the Permittee filed a
Motion to Dismiss and memorandum in support of that Motion. The
Motion argues that the Planning Commission filed its appeal
after the expiration of the 30 day appeal limit set by 10 V.S.A.
S6089(a) and Board Rule 40. The Permittee argues that the Board
is, therefore, without jurisdiction to consider the Planning
Commission's appeal.

'$ clr -__....- --_
/l/Designation of the hearing officer was limited solely to

the procedural issue addressed in this decision.



1 . ^ *
r I

Findings of Fact, Conclusions of Law and Order
. Killington 43 Corporation

Land Use Permit #lR0522-EB

i Page 2

2.

3.

4.

%
J ,n

f

FINDINGS OF FACT

District 81 Environmental Commission ("the Commission")
issued its written findings of fact, conclusions of law,
order and permit in respect to Land Use Permit Application
#lR0522 on June 25, 1984. Both the decision and the land
use permit are signed by a majority of the Commission.

The Shrewsbury Planning Commission objected to a
preliminary decision of the Commission denying it party
status in the application review proceedings. However, the
Commission issued a written decision reaffirming its party
status decision on June 18, 1984, one week prior to issuing
its final decision approving the Killington 43 application.

The Planning Commission's appeal was received at the
Board's Montpelier offices on Thursday, July 26, 1584.

No reasonable excuse for filing the notice of appeal on
July 26, was presented by the Planning Commission. While
the Planning Commission was aware of the 30 day time limit,
the notice of appeal was not prepared for signature by the
Planning Commission Chairman until July 24, and was not in
fact signed until July 25. Because the notice was
deposited in the U.S. Elails and not dcliverecl  personally,
it did not reach the Board's offices until July 26.

III. CONCLUSIONS OF LAW

10 V.S.A. 56089(a) states, in pertinent part:

An appeal from the district commission shall
be to the board . . . . Notice of appeal shall
be filed with the board within 30 days.

Board Rule 40(A) reads, in pertinent part:

Any party aggrieved by an adverse determina-
tion by a district commission may appeal to
the board . . . . An appeal shall be filed
with the board within 30 days after [the]
date of the decision of the commission.

Board Rule 12(A) reads, in part:

All applications, notices, petitions, entries
of appearance and other pleadings filed with
the board or district commissions shall be
deemed to have been filed when a pleading i.s
received by the board . . . .
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Appellant does not contest the Permittee's assertion that
the appeal was not filed with the Board until the thirty-first
day after issuance of the Commission decision: using the
counting method set forth in 1 V.S.A. §138,/2/ a timely appeal
of the Commission decision would have had to be filed on or
before July 25, 1984. We consider the 30 day time limit of
10 V.S.A. 56089 to be jurisdictional in nature, similar to the
notice of appeal time limits set forth in Vermont's Rules of
Appellate Procedure. See V.R.A.P. 5 and the Reporter's Notes
accompanying that Rule. Therefore, we are without the power to
consider the substance of the Planning Commission's appeal. We
need not decide whether the appeal time can ever be extended for
"excusable neglect"/3/  because the Planning Commission presented
no rationale for its failure to file the appeal on a timely
basis.

A

We are sympathetic to the substantial competing demands
placed on municipal planning commissions that choose to actively
discharge their statutory rights and responsibilities. However,
we are equally cognizant of the substantial property and
monetary interests at stake for those who participate as
applicants in the Act 250 process. While we can and often do
use fiexible procedures calculated to encourage participation by
lay people while fulfilling the requirements of due process, we
cannot ignore the jurisdictional guidepost of 10 V.S.A. 56089.

/2/ 1 V.S.A. 5138 provides: "When time is to be reckoned
from a day, date or act done, such day, date or day when such
act is dcne shall not be included in the computation, u:!less
otherwise provided."

/3/ See V.R.A.P. 4, F.M. Burlington Cc. v. Commissioner of
Taxes, 134 Vt. 515 (1976), and Shortle v. Board of Zoning
Adjustment of Rutland, 136 Vt. 202 (1978).
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IV. ORDER

The Shrewsbury Planning Commission's appeal is dismissed
for its failure to comply with the time requirements of
10 V.S.A. 56089.

Dated at Montpelier,, Vermont this 3rd day of October, 1984.

ENVIRONMENTAL BOARD

Members p a r t i c i p a t i n g

in this decision:
Margaret P. Garland
Lawrence H. Bruce
Dwight E. Burnham, Sr.
Melvin H. Carter
Roger N. Miller


