
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Donald R. Preuss Findings of Fact and
P.O. Box 646 Conclusions of Law and Order
Wells, VT 05774 Application #lR0519-2-EB

This decision pertains to an appeal filed with the Vermont
Environmental Board (Board) on October 20, 1986, by W. Bradney
Griffin, Esq., Attorney for Donald R. Preuss, from the
September 8, 1986, decision of the District #l Environmental
Commission (Commission) issuing Land Use Permit #lRO519-2 to
Donald R. Preuss. The permit authorizes the Permittee to
display boats at the previously-approved retail facility along
Route 30 in Wells, Vermont.

At a prehearing conference held on November 25, 1986, all
parties to this appeal agreed to waive the 40-day requirement
for the convening of the public hearing as set forth in 10 V.S.A.
5 6086(b). The parties also agreed that the Board could hear
this appeal through an Administrative Hearing Panel pursuant to
the procedures set forth in Board Rule 41.

The Administrative Hearing Panel convened the hearing on
December 8, 1986, at Wells, Vermont with Acting Chairman
Elizabeth Courtney presiding. The following parties were
present at the hearing:

Donald R. Preuss by W. Bradney Griffin, Esq.
Maureen Carpenter and Joseph Adams, by John Facey III,

Esq.

The Hearing Panel recessed the hearing and visited the
site on December 8. On February 3, 1987, the Panel issued a
Proposed Decision and the parties were notified of their right
to present written objections or argument to the full Board.
On March 18, 1987, the Board conducted a deliberative session.
At that time the Board reviewed the proposed decision,
determined the record complete, and adjourned the hearing.
This matter is now ready for decision. The following findings
of fact and conclusions of law are based exclusively upon the
record developed at the hearing and upon observations made at
the site. To the extent that the Board agrees with and found
necessary any findings prepared by the parties, they are
incorporated herein, otherwise, the requests to find are hereby
denied.

I. ISSUES IN THE APPEAL

Party Status

Having heard no objection from the Appellant, the Board
granted Maureen Carpenter party status as an adjoining property
owner under Criterion 8 (aesthetics) pursuant to Environmental
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Board Rule 14(A) and granted Joseph Adams status under
Criterion 8 (aesthetics) pursuant to Board Rule 14(B).

Substantive Criterion

The principal issue on appeal is whether the Appellant's
proposal to display and store boats at a previously-approved
commercial business will have an undue adverse impact on the
scenic, natural beauty and aesthetics of the area under
Criterion 8. The Appellant appealed permit conditions #2 and
83 that limited the number of boats that can be displayed and
stored, as well as Condition #5 which requires the Appellant to
renew the permit every year. The Appellant also appealed
Condition #6, but stated at the prehearing conference that if
the Board modified Conditions #2, 3, and 5 as requested by the
Appellant, Condition #6 would be acceptable as written. The
Appellant is seeking to display 12 boats on the west side of
the building and up to 5 boats on the east side of the
building, and to store boats at the rear (south side) of the
building.
Commission,

Land Use Permit #lRO519-2,  as issued by the District
allows the Appellant to display only 3 boats and

places a limit of 15 boats on the property at any one time.

20 Day Rule

The Appellant raised the issue at the Prehearing
Conference of whether he was entitled to a permit for his
application, as submitted, because the District Commission
failed to issue its decision within 20 days of adjournment of
hearings, as required by 10 V.S.A. 5 6086(b). Because the
Appellant failed to respond to this issue by the deadline
established at the Prehearing Conference, the Board hereby
dismisses the Appellant's appeal on this subject.

II. Findings of Fact

1. Donald R. Preuss is the owner of a recreational
vehicle/small engine dealership located off Route 30 in the
Town of Wells, Vermont. The facility consists of a 50' x 80'
steel building with related site improvements located on a l+
acre portion of a 160+ acre tract of land owned by Mr. Preuss.
A land use permit was obtained for this facility on March 13,
1984. This permit included a condition which prohibited the
exterior storage or display of products for sale or client's
equipment. The permit was not appealed by any party.

2. On November 5, 1984, the District Commission issued
amended Land Use Permit #lR0519-1  to allow the exterior display
of a maximum of 12 items of equipment for sale in a 15' x 50'
area located immediately in front of the building. Placement
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of equipment displays in this area was allowed only during the
hours of operation of the business. This amendment was not
appealed by any party.

3. At some time during the late summer of 1985, Mr.
Preuss began selling boats from this property. Because of the
size of the boats and the business necessity of having the
boats seen by the public traveling on Route 30, most were
displayed outside of the approved display area in front of the
building.

4. To obtain approval for the use of this additional
display area, on May 27, 1986, Mr. Preuss applied for an
additional amendment to the permit. Amendment #lRO519-2 issued
on September 8, 1986 approved the exterior display of only 3
boats, instead of the 15 boats requested by Mr. Preuss.
Proposed display areas were a 25' x 75' area to the east of the
parking lot for 4-5 boats, and a 25' x 150' area to the west of
the building for lo-12 boats. No more than 15 boats would be
displayed in these areas at any time.

5. Mr. Preuss' business is located in a rural residential
area on the outskirts of the village of Wells. Surrounding
land uses include a fire house to the east, agricultural lands
to the south and west, and a residence directly across Route 30
to the north. There are no other commercial enterprises
located in the immediately vicinity of the project.

6. Because the building is located immediately across
Route 30 from the Carpenter residence, all exterior activities
at this business are highly visible from this residence. The
proposed 25' x 150' boat display area located to the west of
the building is particularly visible from the Carpenters'
porch, which is located on the western side of their house.

7. Mr. Preuss' boat business is dependent upon having a
representative sample of his line of boats visible to the
traveling public from Route 30. At present the only
landscaping in the front portion of the property (with the
exception of foundation plantings) consists of 3 or 4 maple
trees planted between the parking lot and Route 30. These
trees do not screen the business from Route 30 or the adjoining
properties.

8. Given the relative locations of the building, parking
lot, proposed boat display areas, and the Carpenter residence,
the planting of a hedge in the lawn area between Route 30 and
the parking lot would effectively screen the boat display area
located to the west of the building from the Carpenter
residence without obscuring the view of the boats from the
public traveling on Route 30.
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9. Any hedge planted in this
least 10 feet high and extend from
westerly fence line to effectively
from the Carpenter residence.

III. Conclusions of Law

Based upon the above Findings

area would have to be at
the driveway entrance to the
screen the boat display area

of Fact, the Board concludes
that the addition of the two limited display areas at this
recreational vehicle/small engine dealership will not have an
undue adverse effect on the aesthetics of this area if certain
conditions as outlined below are added to the permit. In
making a decision on Criterion 8 of 10 V.S.A. 5 6086(a), the
Board must first decide if the proposed changes by an applicant
would have an "adverse"
is located.

impact on the area in which the project

In this case, the effect of locating up to 15 boats in
visible locations on this property would be adverse. Not only
would the existing grassed green spaces on both sides of the
building be obscured by the boats, thereby changing the overall
appearance of the property from generally uncluttered to very
cluttered, but also the otherwise generally spacious character
of the property would be lost.

-_

Having concluded that the impact will be adverse from an
aesthetic standpoint, the Board must therefore decide whether
this adverse effect will be "undue." In making this
determination, the Board turns to the three tests outlined in
the Board's analysis in Re: Quechee Lakes Corporation,
#3W0411-EB and 3W0434-EB issued November 5, 1985, and.as
amended January 13, 1986:

1) Does the project violate a clear, written
community standard intended to preserve 'the
aesthetics or scenic, natural beauty of the
area? Such standards may, for example, be
set forth in the local or regional plan, or
be adopted in the creation of an historic
design district, or be incorporated into a
municipal or State scenic road designation.
If the Board or Commissions find that such
standards do exist, and that the project as
designed would violate those standards, the
adverse impact would be undue.

2) Does the project offend the sensibilities of
the average person? The Legislature has
directed the Commissions and this Board,
composed of lay people from many different
communities within Vermont, to determine what
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is acceptable in terms of new developments'
impact on aesthetics and scenic and natural
beauty. If our sensibilities are, collec-
tively, offended by a project, its impact
under Criterion 8 is undue. It is not enough
that we might prefer to see a different
design or style of building, or that we might
prefer a different type of land use, but that
the project, when viewed as a whole, is
offensive or shocking, because it is out of
character with its surroundings, or signifi-
cantly diminishes the scenic qualities of the
area.

3) Has the Applicant failed to take generally
available mitigating steps which a reasonable
person would take to improve the harmony of
the proposed project with its surroundings?
Such steps may include selection of less
obtrusive colors and building materials,
implementation of a landscaping plan, selec-
tion of a less obtrusive building site within
the project area, or reduction of the mass or
density of a project. If there are reasonable
alternatives available to the Applicant that
would mitigate the adverse impact of the
project, failure to take advantage of those
alternatives may, in some circumstances,
render undue an otherwise acceptable aesthetic
impact.

If the Board finds positively on any of these tests, it
must conclude that the effect of this project will be undue and
consequently the application must be denied.

Regarding the first test, the Board knows of no written
community standard intended to preserve the aesthetics of the
area.

In terms of the second test, the Board does not consider
the display of boats to be shocking or offensive. Although the
Board would prefer to see fewer boats displayed on the property
to maintain the existing uncluttered appearance of the
property, it does not believe that the addition of these boats
to this commercial property would offend the sensibilities of
the average person.

Finally, the Board finds that the adverse impact of the
addition of these boats to this property would be "undue" if no
further mitigating steps are taken to improve the harmony of
the boat display areas with their surroundings. In this



I .

/

#lR0519-2-EB
Findings of Fact and
Conclusions of Law and Order
Page 6

situation, an 8-foot high hedge of white pines, arborvitae or
similar species could be planted in the grassed area between
the road and the parking lot extending from the edges of the
driveway to the property lines. This hedge will reduce the
visibility of the project from the nearest residential
structure (the Carpenter property), while still allowing the
boats to be'seen by motorists on Route 30. So that the display
areas are not so close to Route 30, the Board will also add a
condition to the permit to prohibit the display of boats within
50 feet of Route 30. Such a set-back will help keep the
grassed areas in the front of the building from having a
cluttered appearance.

The Board also concludes that Condition #5 of Land Use
Permit #lR0519-2  is unnecessary, and therefore should be
deleted from the permit. Notwithstanding the evidence of past
commencement of construction without a permit and violations of
permit condition by the permittee, the condition as imposed
by the Commission is without foundation in the statute or rules
and would be a hardship on the owner of this business. Parties
to this application and the District Commission have ample
remedies to address any future violations of the terms or
conditions of the Land Use Permit as amended through either
petitions for permit revocation pursuant to 10 V.S.A.,
5 6090(c) or through other enforcement procedures as outlined
in §§ 6003 and 6004.

Based upon the foregoing Findings of Fact, it is the
conclusion of this Board that the project described in the
application referred to above, if completed and maintained in
conformance with all of the terms and conditions of that
application, and of Land Use Permit #lR0519-2-EB, will not
cause or result in a detriment to public health, safety or
general welfare under Criterion 8 described in 10 V.S.A.
§6086(a).
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IV. ORDER

Land Use Permit Amendment #lR0519-2-EB is hereby issued in
accordance with the findings of fact and conclusions of law
herein. The Board shall retain jurisdiction over this matter
until it has reviewed and approved the planting plan required
under Condition #3 of the Permit Amendment.

Dated at Montpelier, Vermont, this 24th day of March, 1987.

MENTAL BOARD

Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Elizabeth Courtney
Samuel Lloyd III
Roger N. Miller
Donald B. Sargent
Dwight E. Burnham, Sr.
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