
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§6001-6092

Re: John A. Russell Corporation and Land Use Permit Application
Crushed Rock, Inc. #1R0489-6-EB (Remand)-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns the proposed construction of an asphalt plant and
other improvements at the previously permitted dolomite rock quarry in Clarendon,
Vermont, known as "Crushed Rock," under Land Use Permit series #1R0489 (Project).

I. Procedural Summary

On December 3, 1998, pursuant to 10 V.S.A. §§6001-6092 (Act 250), the District
#1 Environmental Commission (Commission) issued John A. Russell Corporation and
Crushed Rock, Inc., Land Use Permit Application #1R0489-6, Findings of Fact,
Conclusions of Law, and Order of Denial of Permit (Dash 6 Decision) to John A. Russell
Corporation and Crushed Rock, Inc. (Russell), denying the Project.  On December 7,
1998, the Commission issued an administrative amendment to the Decision to correct
language regarding the right of appeal.

Russell appealed the Dash 6 Decision to the Environmental Board (Board) on
December 28, 1998 contending that the Commission erred when it concluded that the
Project does not comply with 10 V.S.A. §6086(a)(8) and (10) (Criterion 8 and Criterion
10).  On August 19, 1999, the Board denied the Project for non-compliance with
Criterion 10 (Dash 6 Board Decision).

On September 15, 1999, Russell appealed the Dash 6 Board Decision to the
Vermont Supreme Court.   About a year later, on September 25, 2000, at Russell's
request, the Court remanded the appeal to the Board, and on September 28, 2000, the
day that it received the Court's Order, the Board further remanded the case to the
Commission.

In response to the remand, on January 4, 2001, the Commission issued
Conclusions of Law, and Order of Denial of Permit (Remand Decision), denying
Russell’s application for failure to comply with Criterion 10.  On February 5, 2001,
Russell filed a Motion to Alter the Remand Decision, which the Commission denied in a
February 28, 2001 Memorandum of Decision.

On March 29, 2001, Russell filed an appeal to the Board from the Commission’s
February 28 Memorandum of Decision, alleging that the Commission erred in its
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conclusions concerning Criterion 10.

On May 11, 2001, following a May 8, 2001 Prehearing Conference, Board Chair
Marcy Harding issued a Prehearing Order granting statutory party status to Russell and
the Clarendon Planning Commission (CPC), Environmental Board Rule (EBR) 14(A),
and permitted party status to Gale LiCausi, EBR 14(B).

A hearing was held before the Board on November 7, 2001.   The following
parties appeared: Russell, represented by Edward V. Schwiebert, Esq.; the Town of
Clarendon Selectboard (Selectboard), the CPC, and Gale LiCausi, represented by
David L. Grayck, Esq.

The Board deliberated on November 7 and December 19, 2001 and January
16, 2002.  Following a review of the Proposed Findings of Fact and Conclusions of
Law, related argument, further testimony and the record, the Board declared the
record complete and adjourned.  This matter is now ready for final decision.

II. Issues

The issues in this case are:

1. Whether there is any duly adopted Clarendon Town Plan in
effect for the purposes of Land Use Permit Application #1R0489-6-EB
(Remand).

2. If the answer to Issue 1 is in the affirmative, whether the
Project complies with 10 V.S.A. §6086(a)(10) (Clarendon Town Plan).

III. Findings of Fact

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied.  See, Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

A. Chronology of the adoption of the 2000 Clarendon Town Plan, Russell's
Application Dash 7 Application, and Russell's Dash 6 Application

1. On August 19, 1999, the Board issued its decision in the earlier
proceeding in this matter.  John A. Russell Corporation and Crushed Rock, Inc.,
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#1R0489-6-EB, Findings of Fact, Conclusions of Law, and Order (Aug. 19, 1999).  In
this decision, the Board concluded that the Project did not comply with the 1995
Clarendon Town Plan (1995 Town Plan) then in effect and therefore failed under
Criterion 10.  The Findings of Fact made by the Board in this 1999 decision are
incorporated by reference herein.

2. On September 15, 1999, Russell appealed the Board's August 19,1999
decision to the to Supreme Court.

3. During late 1999 and early 2000, recognizing that the 1995 Town Plan
was going to expire during 2000, the CPC began discussions on the process for the
readoption or amendment of the 1995 Town Plan.

4. As a part of this process, at a May 15, 2000 meeting, the CPC determined
to “hold a workshop on re-adopting the Town Plan.”

5. Notice of the workshop was posted in the Town Hall and other locations,
and members of the public were invited to attend.

6. The CPC held the workshop on May 31, 2000.  At that workshop, the CPC
discussed whether to amend or readopt the 1995 Town Plan then in effect.  While there
were suggestions of possible revisions and clarifications such as the elimination of
typographical errors and ambiguous references, and updating demographic information,
the CPC determined that there was no need to make any substantial changes to the
existing 1995 Town Plan.

7. On June 12, 2000, the 1995 Town Plan, on which the Board's August
1999 decision had been based, expired.  At the time of this expiration, no new or
amended Town Plan had been formally adopted by the Town.

8. At a June 19, 2000 meeting, the CPC decided to hold a second workshop
on the readoption of the 1995 Town Plan.

9. On June 22, 2000, Russell filed Application #1R0489-7 for a modified
project at the Project Site (Dash 7 Application).  This application represented a
modification from the Project as proposed in Application #1R0489-6 (Dash 6
Application); it would have added additional processing equipment, lowered the base
elevation of the Project by ten feet, and raised the berm to the east and south of the
Project by ten feet.
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10. On June 30, 2000, the Coordinator for the Commission determined the
Dash 7 application to be incomplete.  Although an appeal from an incompleteness
determination is available pursuant to 10 V.S.A. §6007(c), Russell took no appeal from
this determination.

11. As early as July 10, 2000, the Selectboard was aware that the Town Plan
had expired and that the CPC was in the process of working on a new Town Plan.

12. The CPC held a second workshop on July 12, 2000 to work on the
readoption of the 1995 Town Plan.  This workshop was warned at the Town Hall and
two other locations in town.   As was the case with the first workshop, members of the
public were invited to attend.  Further workshops were held by the CPC during the
summer and fall of 2000.

13. On July 14, 2000, Russell filed a motion with Supreme Court, asking that
the Court remand the Board's Dash 6 Decision to the Board.

14. At its July 17, 2000 meeting, the CPC passed a motion to submit the 1995
Town Plan for readoption, after updating.  The minutes for the July 17 meeting read:

After much discussion it was agreed that work on updating the
Town Plan was going slower than expected.  This is due to a number of
reasons. …  For these reasons the commission reached consensus that
the best course of action would be to re-adopt the current plan while work
continues on updating it.

Carol motions, seconded by Eric, to approve the Town Plan as is
for public hearing, posting, publishing and mailing.  The motion carries.

15. A public hearing was scheduled by the CPC for August 21, 2000.

16. On July 20, 2000, the CPC published in the Rutland Herald a notice of an
August 21, 2000 Public Hearing “for the purpose of hearing comments on the
readoption of the Clarendon Town Plan.”

17. On July 24, 2000, the Selectboard passed a motion stating the
Selectboard's intention "to readopt the old town plan as statute allows" and encouraging
the "Planning Commission to start the hearing process for the new town plan."

18. The CPC held its hearing on August 21, 2000.  A Selectboard member
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and five members of the public attended, including a representative from Russell.
Minutes from the hearing state, in part:

John [Furneaux, CPC Chair] gives a brief synopsis of why the
Planning Commission is recommending adopting the Town Plan with
minor changes to update demographic information.  With the current Plan
expired the Commission feels the most prudent course of action is to
adopt the current Plan, with as much updated information as possible, with
an expiration date of 2 - 3 years.  During this time the Commission will
work to gather public input, current demographics from the 2000 Census
and craft a Plan to be adopted for the ensuing 5 years.

***

Mrs. Geery notes there does not seem to be any opposition to the
Commission’s proposal to readopt this plan with minor updates to
demographics.

19. Following the hearing, also on August 21, 2000, the CPC held its regularly
scheduled meeting.  The same members of the public who attended the hearing stayed
for the regular meeting.  The Chair of the CPC presented minor demographic updates to
the proposed Town Plan.   The CPC passed a motion to submit the 1995 Town Plan
with the proposed demographic updates to the Selectboard.

20. In an August 21, 2000 letter to the Selectboard, the CPC wrote in part
that. "The proposed changes to the Town Plan are minor and are being made with the
intention that more changes will occur when the results of the 2000 Census are
available."

21. On August 22, 2000, the Supreme Court denied Russell's July 14, 2000
motion.  The Court's Entry Order notes that Russell "maintain[ed] that the Town Plan
expired," and that Russell had filed a second motion "requesting that the Court enter
judgment in their favor because their application now satisfies Criterion 10, the only
issue on appeal in this case."

22. At the August 28, 2000 Selectboard meeting, the Chair of the CPC
reported that the Commission had had its first public hearing on August 21, 2000 on the
readoption of the Town Plan.  He submitted to the Selectboard the CPC's
recommendations along with the "August 2000 Draft – Proposed Town Plan."
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23. The language in the "August 2000 Draft – Proposed Town Plan" relevant
to the instant matter, is identical to the language in the 1995 Town Plan which formed
the basis for the Board's August 1999 decision.

24. At its August 28, 2000 meeting, the Selectboard decided to hold two public
hearings on the proposed Town Plan on October 2 and 18, 2000.

25. On September 1, 2000, Russell resubmitted its Dash 7 Application to the
Commission.

26. The first of three public hearings on the adoption of the 2000 Clarendon
Town Plan (2000 Town Plan) was warned by the Clarendon Selectboard on September
2, 2000 by publication in the Rutland Herald.  The published notice reads:

Notice is hereby given by the Clarendon Board of Selectmen of the
first of two public hearings to be held on Monday, October 2, 2000 at 6:30
p.m. at the Clarendon Town Hall, Clarendon, Vermont, for the purpose of
hearing comments on the readoption of the Town Plan for the Town of
Clarendon.  The Town Plan covers all lands within the Town.  A copy of
the proposed Clarendon Town Plan plus maps is available for review at
the Clarendon Town Office during regular business hours.

27. On September 7, 2000, the Commission Coordinator issued a letter to
Russell indicating that, despite Russell's submission of additional information, the Dash
7 Application remained incomplete.  The letter stated that it constituted a Jurisdictional
Opinion which could be appealed to the Board pursuant to 10 V.S.A. §6007(c).  Russell
took no appeal from this September 7 letter.

28. On September 13, 2000, Russell and Attorney General jointly moved to
remand the Dash 6 Board Decision case to Board.

29. A second public hearing on the adoption of the 2000 Town Plan was
warned by the Clarendon Selectboard on September 15, 2000 by publication in the
Rutland Herald.  This notice is identical to the September 2 notice, except that it noticed
the hearing for October 18, 2000.
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30. The September 15, 2000 notice commenced the "pendency period" (the
time between the first notice and the final adoption of an ordinance) for the adoption of
the 2000 Town Plan. 1

31. On September 25, 2000, at Russell's request, the Supreme Court issued
the following Entry Order remanding the appeal to the Board:

The parties jointly filed a motion to remand this case to the
Environmental Board for the limited purpose of (1) receiving evidence
from those persons with party status under 10 V.S.A. §6086(a)(10)
regarding the status of the Clarendon Town Plan and whether there is any
duly adopted Clarendon Town Plan in effect for the purposes of
application 1R0489-6-EB, and (2) to determine, in light of that evidence,
whether the appellants’ land use permit application to install an asphalt
plant, #1R0489-6-EB, is in conformance with any duly adopted local or
regional plan or capital program under chapter 117 of Title 24 (as required
by 10 V.S.A. §6086(a)(10)).

The motion to remand for the purposes described herein is granted.

32. On September 28, 2000, the day that it received the Court's Order, the
Board further remanded the case to the Commission by Memorandum of Decision,
which stated:

The Board remands Land Use Permit Application #1R0489-6-EB to
the District #1 Environmental Commission for the limited purposes of:

(A) receiving evidence from those persons with party status
under Criterion 10 regarding the status of the Clarendon Town Plan and
whether there is any duly adopted Clarendon Town Plan in effect for the
purposes of application #1R0489-6-EB, and

                                           
1 Russell notes that “the notice that was effective for the pendency of the
November 2000 Town Plan is the September 15, 2000 notice,” Applicant’s
Supplemental Proposed Findings of Fact, Conclusions of Law and Reply Brief (Nov. 21,
2001) at 11, and the Board will, for purposes of this decision, determine the beginning of
the pendency period for the adoption of the 2000 Clarendon Town Plan to be
September 15, 2001.
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 (B) to determine, in light of that evidence, whether the
appellants’ land use permit application to install an asphalt plant,
#1R0489-6-EB, is in conformance with any duly adopted local or regional
plan or capital program under chapter 117 of Title 24 as required by
Criterion 10.

(C) if the answer to (B) is in the affirmative, issue a land use
permit amendment.

33. The Selectboard held its first hearing on the readoption of the Clarendon
Town Plan on October 2, 2000.   At this meeting it appeared that different drafts of the
Town Plan existed; concerns were also raised that the meeting had been warned only
to consider the readoption of the 1995 Town Plan and that changes to the 1995 Town
Plan might be considered.

34. At its regular meeting on October 9, 2000, concerns were voice by certain
Selectboard members that clerical errors caused the version of the Town Plan that the
CPC had been working with to be different from the one on file with the Selectboard.

35. The Selectboard held its second hearing on the readoption of the
Clarendon Town Plan on October 18, 2000.  At this meeting the Chair of the CPC
provided the Selectboard members with a copy of the "Clarendon Town Plan, Proposed
August 2000, Corrected Copy."  This document included the minor demographic
changes which the CPC had submitted to the Selectboard in August 2000.

36. The language in the "Clarendon Town Plan, Proposed August 2000,
Corrected Copy," relevant to the instant matter, is identical to the language in the
"August 2000 Draft – Proposed Town Plan," submitted by the CPC to the Selectboard
and considered by the Selectboard at its October 2, 2000 public hearing.

37. At its regular meeting on October 23, 2000, because of concerns of the
clerical errors in the drafts of the Town Plan used by the CPC and the Selectboard, the
Selectboard voted to hold a third, and final, public hearing on the Town Plan on
November 13, 2000.

38. The final public hearing on the readoption of the Town Plan was publicly
noticed by the Clarendon Selectboard on October 25, 2000. This notice is identical to
the September 2 notice, except that it noticed the hearing for November 13, 2000.

39. In response to the Board's September 28 remand, the Commission held a
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hearing on the Dash 6 Application on October 26, 2000.

40. On November 13, 2000, at the Selectboard's regular meeting after the
hearing, the Selectboard voted to readopt the 1995 Town Plan as the 2000 Town Plan.
The 2000 Town Plan is denominated "Proposed August 2000 – Corrected Copy."

41. Both the CPC and the Clarendon Selectboard complied with the law in the
adoption of the 2000 Town Plan.

42. The language in the 2000 Town Plan, relevant to the instant matter, is
identical to the language in the 1995 Town Plan which formed the basis for the Board's
August 1999 decision.  See Dash 6 Board Decision, Findings of Fact 40 – 44.

43. Since November 13, 2000, the 2000 Town Plan has been in effect.

B. The 2000 Town Plan

44. The 2000 Town Plan includes the following statements:

[Action is required to] make a community a better place . . . [and it]
requires vision and shared goals to insure that the actions that are taken
are truly consistent with the type of community the people living in it hope
to create.  2000 Town Plan at page 58.

The scale of development within the Town will be consistent with the
community’s generally rural nature.  Id.

Negative impacts on natural resources – including air, water, land, and
wildlife in various form – will be minimized and, wherever possible,
mitigated.  Much of the community will remain distinctly rural.  Id. at 59.

Goals and Objectives to Guide Future Growth . . . Preserve rural character
by maintaining the historic settlement pattern of more densely settled
villages and neighborhoods surrounded by undeveloped land.  Id.

Support the protection of historic sites and landmarks.  Regard the town’s
cultural resources and historic settlement pattern as significant, non-
renewable resources that create a special sense of place and community
well-being.  Id. at 61.
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Policies for Facilities and Services . . . Discourage land uses that would
significantly diminish the value and availability of outdoor recreation
activities.  Id. at 63.

45. The 2000 Town Plan has created seven (7) land use districts that are
described in the narrative “Future Land Use” section:  Conservation, Commercial,
Residential-Commercial, Industrial, Village, Agricultural/Rural Residential, and
Residential. 2000 Town Plan at 71 – 72.  The districts are also set forth in the Town
Plan on a map captioned “Clarendon, Vermont – Future Land Use.”  The district names
in the narrative are similar to, but not exactly like, the names in the map legend.
Specifically, the “Recreation" and "Municipal Forest” districts shown on the map are not
mentioned in the descriptive material; the “Commercial Residential” district on the map
is called the “Residential-Commercial” district in the narrative; and the “Agricultural
Residential” district on the map is called the “Agricultural/Rural Residential” district in
the narrative.

46. The Project would be located in the Residential district as shown on the
Future Land Use Map and as described at page 73 of the 2000 Town Plan.  The land
uses in the Residential district are described as follows:

The purpose of the residential district is to provide for residential and other
compatible uses at densities appropriate with the physical capability of the
land and the availability of community facilities and services.  Planned
residential developments, open space preservation, and other techniques
for preserving the rural character of these areas are encouraged.
Development should take place in such a way that any irreplaceable,
unique, scarce resources and natural areas are not harmed.

2000 Town Plan at 72.

47. The “Industrial” district narrative ends with the sentence:  “Other uses
incompatible with industrial uses, such as residential, will be discouraged for the health,
safety and welfare of the community.” 2000 Town Plan at 71.

48. The Town of Clarendon has three Industrial districts as indicated on the
Future Land Use Map of the 2000 Town Plan.  All three have active industrial and
commercial uses consistent with the policy goals and objectives of the Town Plan.
They are all located to the east of U.S. Route 7, which travels through Clarendon in a
north-south direction.  The Project site is located to the west of U.S. Route 7.
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49. All of the language in the 2000 Town Plan noted in Findings of Fact 44 –
47 above is identical to the language in the "August 2000 Draft – Proposed Town Plan"
submitted by the CPC to the Clarendon Selectboard on August 28, 2000, although the
page references differ.

50. All of the language in the 2000 Town Plan noted in Findings of Fact 44 -
47 is identical to the language in the 1995 Town Plan.

C. Clarendon Zoning Bylaws

51. The Clarendon zoning regulations were published in three sections: the
1976 regulations, the 1979 amendments, and the 1991 flood area regulations.  The
zoning regulations also include a map dated February 1979 showing land use districts.
There are no other maps attached to the zoning regulations.  The 1979 zoning
amendments establish a “Residential” district as well as three development districts
(Residential-Agricultural, Residential-Commercial, and Commercial-Industrial) and a
flood hazard district.  The Commercial-Industrial districts are located to the east of U.S.
Route 7 in approximately the same locations as the Industrial districts indicated on the
Town Plan's Future Land Use Map.  In addition, the zoning map indicates one small
area as Commercial-Industrial to the west of Route 7 in an area that the Town Plan
identifies as a Commercial district.

52. The Project site lies in the “Residential-Commercial” district of the zoning
map.

53. The language of Section 421, Commercial and Residential, of the 1979
amendments supersedes that section of the 1976 ordinance and states:

Section 421 Commercial and Residential (amended, Jan. 1979)

Uses Permitted:

(a) Residential: as permitted in Residential R district.
(b) Commercial: All usage excluding manufacturing.
(c) Agricultural: As permitted in Agricultural and Rural

Residential A-R district.

Exceptions: The following are not permitted in the Commercial and
Residential district:
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(a) Rendering Plant
(b) Automobile graveyard
(c) Junkyard

54. On March 6, 2001 the Town of Clarendon amended Section 421 of the
Zoning Bylaws to add the following to the list of Exceptions: "(d)  Asphalt, Hot Mix,
Cement Plants."

55. Section 423 of the 1979 amendments, which follows the descriptions of
the “Commercial and Residential” and “Commercial-Industrial” districts, reads as
follows:

Upon application to the board of adjustment, the board of adjustment may
approve uses in the Commercial and Residential and Commercial-
Industrial district, other than those specifically permitted therein, subject to
the procedures applicable to conditional use approval set forth in 24
V.S.A. 4407(2).

56. The Clarendon Zoning Board approved the Project as a conditional use on
October 8, 1998.  An appeal was taken to the Environmental Court, and on November
21, 2001, the Court granted conditional use approval to the Project, with conditions.

57. The Project achieved site plan approval when the CPC failed to take
action.

IV. Conclusions of Law

At issue in this appeal are the questions of whether the Project is governed by
the provisions of a "duly adopted" Town Plan for the Town of Clarendon, and, if so,
whether the Project complies with such Town Plan.

A. Vested rights

Russell argues that its Project complies with the town plan requirements of
Criterion 10 because, at the time that this matter was remanded from the Supreme
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Court to the Board, there was no town plan in effect in the Town of Clarendon.  See,
J.P. Carrara & Sons, #1R0589-EB, Memorandum of Decision at 1-2 (Sept. 28, 1987).2

1. The time of vesting

It is the Dash 6 Application that is at issue in this appeal.3   The first question
which arises is “When do Russell's rights vest through its Dash 6 Application?”

The Commission held that Russell's rights vested as of the date of its original
application, August 24, 1998, and since the 1995 Town Plan was in effect at that time,
that Town Plan governs the present application.  Remand Decision at 7.  This, however,
ignores the fact that, after that initial application, the Town Plan expired.  See, Juster
Development Co., #1R0048-8-EB, Findings of Fact, Conclusions of Law, and Order at
32 - 33 (Dec. 19, 1988) ("Town plan amendments made after the date of an Act 250
application, and which benefit an applicant, are properly included as part of the town
plan for Act 250 purposes.")  Juster Development thus stands for the proposition that
the concept of vested rights defines what legal rights - not impediments - an applicant
may choose to claim have vested in its application. Therefore, when a Town Plan has
been amended during the pendency of an appeal before the Board, Juster Development
would appear to allow an applicant to take advantage of the new Town Plan, if the new
Town Plan allows what the old Town Plan might have prohibited. 4  And see, J.P.
Carrara & Sons, supra; Renbel Richmond Trust, Carl & Esther Parker and Waylen &
Dorothy Bowen, #4C0818-EB (Jan. 15, 1991) (town plans which have expired cannot
be revived).
                                           
2 Of course, if no Town Plan exists, the District Commission or the Board would
then need to examine the Project for compliance with the Rutland Regional Plan.  Barre
Granite Quarries, LLC, et al., #7C1079 (Revised)-EB, Findings of Fact, Conclusions of
Law, and Order at 90 (Dec. 8, 2000).

3 Only the Dash 6 Application can provide Russell with the vested rights which it
seeks.  The Dash 7 Application was twice ruled incomplete, and Russell never appealed
this "incompleteness" decision to the Board, as the Supreme Court suggested it do in its
August 22, 2000 Entry Order.  Cf. Re: Ingleside Equity Group, Declaratory Ruling #397,
Findings of Fact, Conclusions of Law, and Order at 1 (Aug. 15, 2001).

4 This makes sense as a practical matter, as, were a Town Plan to change in its
favor, an applicant could always withdraw its first application and then immediately file a
new application which would be governed by the amended Town Plan then in effect.
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There is also Board precedent to the contrary, however.  See, Crushed Rock,
Inc. and Pike Industries, Inc., #1R0489-4-EB, Findings of Fact, Conclusions of Law, and
Order at 37 – 39 (Feb. 18, 1994) (regional plan that has expired may govern application
in certain circumstances).  At the very least, allowing an application to take advantage
of a change to a Town Plan may also require its reexamination in terms of Act 250's
other nine criteria under other applicable laws as they exist at the time of the change.
See, Swain Development Corp., and Philip Mans, #3W0445-2-EB, Memorandum of
Decision at 7 (Dec. 6, 1991) ("If the Applicants wish to have the benefit of the expiration
of the Plan, they should file a new application for the reconfigured project to be
reviewed under all ten criteria."); and see, In re Great Waters of America, 140 Vt. 105,
109 (1981) (a party "must take the bitter with the sweet.").  Because this decision is
based on a different legal theory, the question of which precedent applies here is moot
and need not be decided; but the Board does note that the law is not wholly settled in
this regard.

What date then applies?  The Commission and Board had the Dash 6 Application
before them from August 24, 1998 through September 15, 1999, the date on which
Russell appealed the Board's August 1999 decision to the to Supreme Court.  On that
date, jurisdiction over this matter was transferred to the Supreme Court, and the Board
was divested of jurisdiction over the Dash 6 Application.

 In this jurisdiction, it has long been the rule established by judicial
decision that when a proper notice of appeal from a final judgment or
order of the lower court is filed the cause is transferred to this Court, and
the lower court is divested of jurisdiction as to all matters within the scope
of the appeal.  (Citations omitted)  For this reason alone, we hold that the
trial court, in the absence of a remand, possessed no authority or
jurisdiction to entertain, much less grant, any relief from final judgment
while the denial of the very same requested relief was pending in this
Court.

Kotz v. Kotz, 134 Vt. 36, 38 (1975); and see, Stevens v. Essex Jct., 139 Vt. 297, 301
(1981) ("a proper appeal serves to divest a lower court of power to act in the same case
while the appeal is pending"); Couture v. Lowery, 122 Vt. 505, 507 (1962); Davidson v.
Davidson, 111 Vt. 24 (1939); c.f., Keir v. Robinson, 150 Vt. 648, 649 (1988) ("the proper
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procedure for correcting a defective order arising from oversight or omission is by
remand to the trial court.") 5

Jurisdiction did not return to the Board until September 25, 2000 when the
Supreme Court remanded the Dash 6 Application to the Board to determine, in part,
"the status of the Clarendon Town Plan and whether there is any duly adopted
Clarendon Town Plan in effect for the purposes of application 1R0489-6-EB."  The
Board therefore holds that the Clarendon Town Plan, if any, which governs the Dash 6
Application is the Town Plan that applied as of September 25, 2000, the date on which
jurisdiction was returned to the Board.

2. The status of the Clarendon Town Plans at the time of vesting

Having established the time at which Russell's rights vested in this case, the next
question is “What Town Plan, if any, applies?”

Criterion 10 requires the Board to determine whether the Project is “in
conformance with any duly adopted local or regional plan….”  10 V.S.A. §6086(a)(10)
(emphasis added).  There is no question that, pursuant to 24 V.S.A. §4387(a), the 1995
Town Plan expired on June 12, 2000, and the 2000 Town Plan was not formally
adopted until November 13, 2000.  Therefore, at the time that jurisdiction over this
matter returned to the Board, Clarendon had no duly “adopted” Town Plan.  Under
these circumstances, therefore, it might appear that the first issue in this matter must be
answered in the negative, and that the Board must conclude that the Project satisfies
the town plan conformance requirement of Criterion 10.

The Board recognizes that §6086(a)(10) uses the past tense of the word “adopt”
when requiring that an application comply with a "duly adopted” town plan; this much is
apparent from the law's plain language.  But the Town of Clarendon presently has a
“duly adopted” Town Plan,6 and what is not evident from §6086(a)(10)'s plain words is

                                           
5 The sole exception to this rule is that the trial court retains sufficient jurisdiction
"during the course of an appeal to suspend, modify, restore or grant an injunction as it
deems necessary to preserve the status quo."  McDonough v. Snow Construction Co.,
Inc., 131 Vt. 436, 447 (1973); V.R.C.P. 62(d).

6 While Russell argues that the 2000 Town Plan was not "duly adopted," it
provides no witnesses to support this claim.  Rather it has submitted a Memorandum of
Law filed by its attorney before the Commission in November 2000.  Exhibit A-22.
Without evidence to support the allegations in that Memorandum, the Board has no
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when the "duly adopted" language applies.  While some may read the implication into
the section, nothing in the law specifically requires that, in order for a town plan to
govern an Act 250 application, that plan must have been formally and completely
"adopted" at the time the application is filed.

To determine what Clarendon Town Plan, if any, applies to Russell's Dash 6
Application, the Board must engage in an analysis of the principle of “vested rights,” as
explained by decisions by the Vermont Supreme Court and those of other courts which
have addressed similar scenarios.

3. Law of vested rights

a. Majority Rule states

In general, when determining whether to apply a zoning ordinance to a particular
project, states follow either the “Majority Rule” or the "Minority Rule."  Under the Majority
Rule, which (as its name suggests) is followed by most states, land regulations, such as
zoning ordinances, are given retroactive effect.  Thus, when a zoning ordinance is
adopted, it goes into effect as if it had been in effect all along.  Neither the filing of an
application for a zoning permit nor the issuance of the permit, though valid and issued in
conformance with the provisions of the law in place, vests any rights in the applicant or
permittee against a change in the ordinance which imposes further restrictions.  See
Eugene McQuillin, The Law of Municipal Corporations, vol. 8 at 25.155-25.156 (3rd Ed.
1976); Annotation, Retroactive Effect of Zoning Regulations, 50 A.L.R.3d 596, 607 - 619
(1973).7

                                                                                                                                            
evidence to support a finding that the 2000 Town Plan was not adopted in accordance
with the requirements of Vermont law.  Russell has the burden of showing that it
complies with Criterion 10 because it complies with an applicable Town Plan or because
there is no applicable Town Plan, 10 V.S.A. §6088(a); Barre Granite Quarries, LLC,
supra at 90; if it wished to seriously make the claim that there were flaws in the adoption
of the 2000 Town Plan, it has not met this burden.  Further, at the November 2001
Board hearing, Russell conceded that the CPC and the Clarendon Selectboard had
complied with all notice requirements relative to the adoption of the 2000 Town Plan.

7 There are two exceptions to the Majority Rule.  First, zoning amendments may not
act retroactively if the applicant has substantially changed his position or incurred
extensive obligations in reliance on the existing law.  Id. Second, retroactivity will not be
recognized if the ordinance was primarily passed to thwart intended development.  See,
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b. Minority Rule states (Vermont)

A minority of other states, including Vermont, follows the Minority Rule.  In the
seminal Vermont case on vested rights, the Vermont Supreme Court held that an
applicant is entitled to have a project reviewed in accordance with "the zoning
regulations in effect when the application8 was filed."  Smith v. Winhall Planning
Commission, 140 Vt. 178, 183 (1981).  And see, In re Molgano, 163 Vt. 25, 32 (1994); In
re Preseault, 132 Vt. 471, 474 (1974). 9

                                                                                                                                            
Humble Oil v. Wahner, 25 Wisc. 2d 1, 130 N.W.2d 304 (1964); Sunset View Cemetery
Ass'n v. Kraintz, 196 Cal. App. 2d 115, 123-124, 16 Cal. Rptr. 317, 322 (1961).

8 As a general rule, an Act 250 applicant’s rights may vest only upon the filing of a
complete application.  In Re Ross, 151 Vt. 54 (1989).   In Ross, the Court wrote that,

Smith should not be interpreted as an open-ended right to “freeze” the
applicable regulatory requirement by proposing a development with
inadequate specificity.  In In re McCormick Management Co., we limited
Smith to instances where some zoning regulation existed at the time of the
application.  In doing so, we analyzed the issue as balancing competing
policy interests….  We also noted that the legislative mandates, to the
extent they existed, protected development in reliance on a permit but
gave no protection to a planned or intended use without substantial
improvement of the premises….  [T]he Smith rule requires a proper
application….  [V]ested rights arise from proceedings validly brought and
pursued in good faith to implement rights available under previous law.

Id. at 56-57 (citations and internal quotation marks omitted).  Because the Court found
the Ross' application to be incomplete, it did not "reach the Board's alternative holding
that the Smith rule does not apply as to plan changes that are in the adoption process at
the time the application is submitted."  Id. at 59.

9 In In re Preseault, 132 Vt. 471, 474 (1974), the Vermont Supreme Court held that
an Act 250 application could not be governed by an after-adopted municipal
comprehensive master plan.  There is no indication in the decision, however, as to
whether the plan was in the process of adoption at the time the application was filed.
See, Smith, 140 Vt. at 182.
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The facts of the Smith decision are important in determining its effect on the
instant matter.  In October 1978, Herbert Smith, the owner of certain property in the
Town of Winhall, filed an application for a local subdivision permit.  The 1977 Winhall
zoning regulations were in effect at the time the application was filed.  In March 1979,
the Town adopted new zoning regulations, and the Winhall Planning Commission
denied Smith's application because his subdivision did not comply with the amended
zoning ordinance.

The Bennington Superior Court reversed the Winhall Planning Commission's
decision, and the Town appealed.  The primary question presented to the Supreme
Court was whether the application would be reviewed for compliance with the zoning
regulations in effect at the time the application was filed or with the amendments to the
zoning ordinance enacted subsequent to the filing of the application.  The Vermont
Supreme Court, in reversing the Planning Commission's decision, adopted the Minority
Rule - - that an applicant has the right to have its project reviewed under the ordinance
in effect at the time that a "proper application" is filed.  The Court justified its adoption of
the minority view of vested rights by the need to avoid extended litigation, to create
"certainty in the law and its administration," and to avoid much of the protracted
maneuvering which too often characterized zoning controversies.  Citing In re Preseault,
132 Vt. 471, 474 (1974), the Court stated that vested rights arise from proceedings
validly brought and pursued in good faith to implement rights available under previous
law.  Smith, 140 Vt. at 182.

i. exception to the Minority Rule: In re Handy v. Town of
Shelburne

Two exceptions to the Minority Rule adopted in Smith are apparent from the
language of the Smith decision itself and are significant for purposes of the instant
case.10

                                                                                                                                            
Our Supreme Court has also recognized that an applicant may secure vested

rights for a phased project under certain circumstances.   In re Taft Corners Associates,
Inc., 160 Vt. 583 (1993).

10 As the Board noted in Stonybrook Condominium Owners Association,
Declaratory Ruling #385, Findings of Fact, Conclusions of Law, and Order at 25 - 26
(May 19, 2001), the Vermont Supreme Court has recognized other exceptions to Smith.

In In re McCormick Management, 149 Vt. 585, 588-590 (1988), the Court, noting
that the policy considerations presented by the appeal were different from those present
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[footnote 10, continued]

in Smith, balanced the Town of Richmond's interests in orderly development against a
subdivision developer's reliance interests.

The Town's interest here is great.  The subdivision plat involved
was filed in 1968, some fifteen years before the permit was sought.
During that time, land uses within the Town may have changed
dramatically so that the proposed uses would be wholly incompatible with
surrounding users. …  On the other hand, the developer in this case has
done little in reliance on the development scheme.

149 Vt. at 588-89.  Citing, Preseault v. Wheel, 132 Vt. 247, 252-53 (1974).  Concluding
its opinion on this issue with an analysis of statutory provisions concerning the
application of current zoning regulations to pre-existing plats, the Court held that
McCormick did not have any vested rights to have its project governed by the laws in
effect before the regulations were passed.

Likewise, In re Appeal of Taft Corners Associates, Inc., 171 Vt. 135, 758 A.2d
804 (2000), where a developer asserted that he could take advantage of zoning
regulations in effect at the time he received his subdivision permit, the Court wrote:

We agree with the analysis of the California Supreme Court in Avco
Community Developers, Inc. v. South Coast Reg'l Comm'n, 553 P.2d 546,
554  (Cal. 1976):

If we were to accept the premise that the construction
of subdivision improvements or the zoning of the land for a
planned community are sufficient to afford a developer a
vested right to construct buildings on the land in accordance
with the laws in effect at the time the improvements are
made or the zoning enacted, there could be serious
impairment of the government's right to control land use
policy….  Thus tracts or lots in tracts which had been
subdivided decades ago ... could be free of all zoning laws
enacted subsequent to the time of the subdivision
improvement.

We believe that the situation created by the rule TCA seeks would be
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First, the Court paid special attention in the Smith case to the fact that the zoning
permit application was "validly brought and pursued in good faith" by the applicant.  Id.
at 182.

Second, the Court noted specifically that the zoning "amendments had not been
either officially proposed or in the process of enactment when the Smith application was
filed."  Id. at 181.  While noting that the Minority Rule was more equitable in long run
application, the Court added the phrase, "especially where no amendment is pending at
the time of the application.”  Id. at 182 (emphasis added).11

Thus, the Smith decision left open the question of whether new or amended land
use regulations will govern permit applications when such regulations are "officially
proposed" and "in the process of enactment" at the time that an application is filed.

                                                                                                                                            
[footnote 10, continued]

unworkable.  As Vermont has gone from a rural state, with large tracts of
land devoted to farming, forestry or like uses, to a more urbanized state,
much of its land has been subdivided to accommodate residential,
commercial and industrial development.  Under TCA's theory, every
subdivision is subject only to the zoning laws applicable when the
subdivision was sought, and not to any subsequent amendment or
modification of those laws.  The result would be an uncontrollable
patchwork of land use rules that would defy rational policy-making or
implementation.

758 A.2d at 811.

Thus, the Court has recognized in both McCormick and Taft Corners Associates
that the vested rights language of Smith is not as absolute as it may first appear.   And
see Petition of Department of Public Service, 157 Vt. 120, 127 (1991) ("We will not
apply vested rights doctrine to … expand public rights at the expense of an added
public burden"); Re: Town of Barre, Land Use Permit Application #5W1167-EB,
Findings of Fact, Conclusions of Law, and Order at 15-16 (June 2, 1994).

11 In the later Ross case, the Supreme Court expressly noted that, "the landowner
in [Smith] had no knowledge of the planned change before he made his application."  In
re Ross, 151 Vt. at 56.
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The recent Supreme Court decision of In re Handy v. Town of Shelburne, ___ Vt.
____, 764 A.2d 1226 (2000), now provides some guidance as to how that question
should be answered.  In Handy, the Court looked at a pair of cases that dealt with "the
status of zoning permit applications filed during what [the Court] refer[ed] to as the
"pendency period" - the period from the date that public notice is given of proposed
amended zoning bylaws and the date that the bylaws come into effect."  Id., at 1230.
The focus of the Court in Handy was on the meaning of 24 V.S.A. §4443(d), which
provided that, "following public notice of a proposed zoning bylaw amendment, a town
administrator may not issue a permit regarding that amendment during the period
between notice and the effective date of the adoption or rejection of the amendment
except with the written consent of the town's legislative body after public notice and
hearing."  764 A.2d at 1230.

The Handy case is the consolidation of two separate cases that dealt with
§4443(d).  In the first case, a landowner, Handy, submitted a zoning permit amendment
application after the Town of Shelburne published notice of its proposed amended
bylaws, but eight days before the zoning amendments were adopted.  764 A.2d at 1231.
Following the Handy application, the Shelburne Selectboard held a public hearing to
consider whether to give its written consent for the zoning administrator to review
Handy’s application under the old bylaws or the soon-to-be enacted new bylaws.  Id.
The Selectboard denied its consent for the Handy permit to proceed under the old
bylaws.  Handy appealed to the Environmental Court, and the Environmental Court
ruled that, in light of prior case law and construction of §4443(d), Handy’s application
should proceed under the old bylaws.  The Town of Shelburne appealed this decision to
the Vermont Supreme Court.  764 A.2d at 1231.

The second case in the Handy decision involved another landowner, Jolley, who
filed its zoning permit application sixteen days after the Town adopted the amended
bylaws but five days before the amended by laws became effective.  Again, the
Selectboard denied its consent to proceed on the application under the old bylaws, and
again the case was appealed to the Environmental Court.  This time the Environmental
Court ruled in favor of the Town, finding that "the right of applicants to have their permit
applications considered under the zoning bylaws in effect at the time of the applications
are filed does not extend to situations in which the applications are filed between the
adoption and the effective date of new bylaws."  Id.

In deciding Handy, the Court pointed to a flaw in the Environmental Court’s
reasoning.  When it reviewed the Handy and Jolley cases, the Environmental Court
relied on the Smith vested rights principle, and interpreted 24 V.S.A. §4443(d) as
allowing the zoning permit applicant to choose whether to have the old or new zoning
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ordinance apply.  The Vermont Supreme Court noted that the language of §4443(d) was
prohibitive, not permissive, 764 A.2d at 1233, and that the "obvious intent behind
§4443(d) was to create a ‘moratorium’ on the issuance of permits for proposed projects
whose status may be affected by pending amendments.”  Id.

The Court, however, found that §4443(d) could "be construed only to give
selectboards unfettered discretion to grant or deny permission to apply existing bylaw
provisions, without regard to any proposed amendments,” 764 A.2d at 1234, and that
therefore the statute was “unconstitutional because it is not limited by standards or
guidelines."  Id.   In sum, the Court felt that §4443(d) was so lacking a standard to which
selectboards could look for guidance when they applied the statute that it had to be
struck down.

Near the end of the Handy decision, the Court describes the Smith vested rights
principle, and suggests that the principle of law known as the "pending ordinance
doctrine" may have considerable vitality in Vermont.  The Court wrote:

Our vested rights jurisprudence, first announced in Smith v. Winhall
Planning Comm’n, … normally vests a right in the developer to develop
under the zoning ordinance in effect at the time of application.  In adopting
this minority rule, we explained that it particularly fit a situation "where no
amendment is pending at the time of application," ... and that under the
rule, the zoning proceedings must be "validly brought and pursued in good
faith."  …  In fact, jurisdictions keying vested rights to the date of
application generally have an exception for cases where a zoning change
is pending on that date.  4 E. Ziegler, Rathkopf's The Law of Zoning and
Planning §50.04[1][b], at 50-20 (1999) ("Probably, the most significant
limitation on the [minority] rule is where a zoning change is pending at the
time of application").  Thus, even though zoning amendments are effective
on the date of adoption, or twenty-one days later, 24 V.S.A. §4404, a
developer may not have a vested right in an application filed while a
proposed amendment is pending.

764 A.2d at 1239 (internal citations to Smith omitted).

The Court did not decide "whether Handy's application was validly brought and
pursued in good faith," id., leaving that determination to be made below.  The Court did
note, however, that, because Jolley's application had been filed later in the amendment
adoption process,
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its burden to show that it did not engage in a race to put in some
development before the ordinance became effective is much higher.  See
[Penn Township v.] Yecko Bros., 217 A.2d, [171, 173 (Pa. 1966)]
(landowner must show it did not race to get the permit before a change
was made in the zoning ordinance).

Id.

c. Pending ordinance caselaw from other states

The recognition by the Handy Court of the pending ordinance doctrine as an
exception to the Minority Rule is by no means surprising.  It has been the subject of
comment, see, The Law of Municipal Corporations, §25.155, at 691 (3d ed. 1991);
American Law of Zoning, 3d, §6.25; Annotation, supra, §3; and courts around the nation
have long realized that an exception to the Minority Rule is necessary to protect the
public’s interests when a regulatory body has proposed adopting or amending its rules
and a person seeks to obtain vested rights before the rules change.   As early as 1932,
one court described the need for the pending ordinance doctrine:

[I]t seems to the court that it would be a rather strict application of
the law to hold that a city, pending the necessary preliminaries and
hearings incident to proper decisions upon the adoption and the terms of a
zoning ordinance, cannot, in the interim, take reasonable measures
temporarily to protect the public interest and welfare until an ordinance is
finally adopted.  Otherwise, any movement by the governing body of a city
to zone would, no doubt, frequently precipitate a race of diligence between
property owners, and the adoption later of the zoning ordinance would in
many instances be without effect to protect residential communities - like
locking the stable after the horse is stolen.

Downham v. City Council of Alexandria, 58 F.2d 784, 788 (E.D. Va. 1932).12

                                           
12 This rationale has also been applied to allow a moratorium on the issuance permits
while new zoning regulations are under consideration.  Almquist v. Town of Marchan, 308
Minn. 52, 245 N.W.2d 819 (1976); City of Dallas v. Crownrich, 506 S.W.2d 654 (Tex. App.
1974).
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The pending ordinance doctrine thus allows towns to amend and adopt local
regulations without the threat of landowners trying to "beat the clock" and circumvent
the process.  Amending an ordinance is often a complicated task that can take time.
The pending ordinance doctrine eliminates the threat of development in the "window" of
time between when a zoning amendment is proposed and when it is adopted or
effective. “The underlying, but unspoken reasoning behind [the pending ordinance
doctrine] appears to be that applicant, put on notice, by the pending ordinance, is
estopped from circumventing a valid exercise of the police power by taking advantage
of the fact that the zoning ordinance can not be proposed or enacted overnight."  Norris
J. Bishton, Jr., Note - Building Permits - Effect of Pending or Subsequently Proposed
and Enacted Legislation on Applications for Building Permits, 34 Notre Dame Lawyer
109, 112 (1958).

Pennsylvania has taken the lead in its analysis of the pending ordinance doctrine.
As early as 1954, the Pennsylvania Supreme Court allowed a town to refuse a building
permit for a shopping center, when such use was repugnant to a "pending and later
enacted zoning ordinance," even though the application, when filed, conformed to
existing regulations.  A.J. Aberman, Inc. v. New Kensington, 377 Pa. 520, 105 A.2d 586
(1954).13

Boron Oil Co. v. Kimple, 445 Pa. 327, 331, 284 A.2d 744, 747 (1971), provides
one of the better analyses of the pending ordinance doctrine, stating the applicable test
as follows:

[A]n ordinance is pending when a Borough Council has resolved to
consider a particular scheme of rezoning and has advertised to the public
its intention to hold public hearings on the rezoning.

The pending ordinance doctrine reflects the court's attempt to

balance the interest of the municipality in effecting a change in its zoning
laws free from the perpetuation of nonconforming uses against the interest

                                           
13 The court distinguished a case, Kline v. Harrisburg, 362 Pa. 438, 68 A.2d 782
(1949).  There, at the time of the application, the planning commission had neither
completed its report nor submitted its recommendations to the council; the court thus
found that, consequently, no zoning ordinance was pending in that case.
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of the property owner to be free from lengthy restraints upon the use of his
property.

445 Pa. at 332, 284 A.2d at 748.14   The doctrine was most recently applied by the
Pennsylvania Supreme Court only last year.  Naylor v. Township of Hellam, 565 Pa.
397, 773 A.2d 770 (2001).

i. Minority Rules states which apply the pending
ordinance doctrine

Utah and Idaho both follow the minority view: the law in effect at the time of the
application controls.  In dicta, however, Utah has also recognized the validity of the
pending ordinance doctrine under the proper circumstances.  In Western Land Equities,
Inc. v. City of Logan, 617 P.2d 388 (Utah 1980), the Utah Supreme Court stated:

We hold ... that an applicant for subdivision approval or a building permit
is entitled to favorable action if the application conforms to the zoning
ordinance in effect at the time of the application, unless changes in the
zoning ordinance are pending which would prohibit the use applied for, or
unless the municipality can show a compelling reason for exercising its
police power retroactively to the date of application.

Id. at 391 (emphasis added).  The court based its proviso on the rationale that "if a city
or county has initiated proceedings to amend its zoning ordinances, a landowner who
subsequently makes application for a permit is not entitled to rely on the original zoning
classification."  Id. at 396 (emphasis added).

                                           
14 The Court in Boron Oil, 445 Pa. at 333, 284 A.2d at 748, also imposed a duty of
good faith on the part of the municipality:

[I]t is to be emphasized that the various governmental authorities charged
with the responsibility of proposing, promulgating and administering local
zoning and planning laws are under a basic duty to act reasonably.  In
sum, a building permit may be properly refused in situations such as the
one at bar only when the municipality acts initially in good faith to achieve
permissible ends and thereafter proceeds with reasonable dispatch in
considering the proposed rezoning.
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Likewise, Idaho adheres to the minority position but also recognizes the pending
ordinance doctrine.  In language similar to that in Smith v. Winhall, the court in Ben
Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595, 448 P.2d 209, 215 (1968), noted that
a pending ordinance may effect an applicant's vested rights:

At least in those cases like the present one in which no zoning ordinance
was pending at the time an application for a building permit is filed, it is our
opinion that an applicant is entitled to a building permit upon compliance
with the existing ordinance.

***

No ordinance was pending before the council at the time.  The importance
of such a point is borne out by the fact that in several cases supporting the
[city's] position, the ordinance which was applied retroactively was already
pending when the application was filed.  …  Such is not the case here.

(Internal citations omitted)

ii. Majority Rule states which apply the pending
ordinance doctrine to the "substantial reliance"
exception

As states which follow the Majority Rule allow permits to be revoked if they conflict
with later-enacted ordinances, one may ask why their acceptance of the pending
ordinance doctrine is relevant.  Even states which give retroactive effect to ordinances,
however, recognize that a permittee's rights will vest if there has been "good faith
reliance" on the issuance of the permit; equitable considerations will not allow the permit
to be revoked under certain circumstances.

However, where a prohibiting or restricting ordinance was pending at the time of
application, courts have held that the "good faith reliance" exception is inapplicable.
These courts reason that actual or constructive notice of an ordinance pending at the
time of application contradicts an argument that reliance on the permit was in "good
faith," and, therefore, equitable considerations do not favor the applicant.

For example, North Carolina is a Majority Rule state; a building permit to which the
permittee is entitled under the existing ordinance creates no vested right to build
contrary to the provisions of a subsequently enacted zoning ordinance.  Transland
Properties, Inc. v. Bd. of Adjustment, 18 N.C. App. 712, 198 S.E.2d 1 (1973).  The
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courts, however, do recognize the exception to the Majority Rule that vests rights in a
permittee who, acting in good faith, has made substantial expenditures in reliance upon
the permit.  Warner v. W & O, Inc., 263 N.C. 37, 138 S.E.2d 782 (1964).

However, North Carolina recognizes that notice of a pending ordinance will
contradict arguments that a builder has acted in good faith reliance on the existing law:

when at the time a builder obtains a permit, he has knowledge of a
pending ordinance which would make the authorized construction a
nonconforming use and thereafter hurriedly makes expenditures, in an
attempt to acquire a vested right before the law can be changed, he does
not act in good faith and acquires no rights under the permit.

Keiger v. Winston-Salem Board of Adjustment, 281 N.C. 715, 190 S.E.2d 175, 178
(1972).

A number of other Majority Rule states follow a similar analysis: while reliance on
an existing regulation may defeat the retroactive application of a new or amended rule,
such reliance is misplaced when an ordinance is pending.   As early as 1952, the court
in Huff v. City of Des Moines, 244 Iowa 89, 95, 56 N.W.2d 54, 57 (1952), applied the
pending ordinance doctrine:

Almost from the date of the building permit... and well prior to any change
in the ordinance, appellants knew steps were being taken to restrict, if not
prohibit, the construction of the park.  In the face of this they deliberately
went ahead with their project.  We find no vested rights in appellants nor
equitable circumstances.

Accord, Portland v. Fisherman's Wharf Associates II, 541 A.2d 160, 164 (Me. 1988);
Biggs v. Town of Sandwich, 124 N.H. 421, 147 A.2d 928 (1984); State ex rel SCA
Chemical Waste Services, Inc. v. Konigsberg, 636 S.W.2d 430 (Tenn. 1982); Russian
Hill Imp. Ass'n v. Bd. of Permit Appeals, 56 Cal.2d 34, 56 Cal. Rptr. 672, 423 P.2d 824
(1967); City of Tucson v. Arizona Mortuary, 34 Ariz. 495, 272 P. 923 (1928). 15

                                           
15 In some states, it is not crystal clear whether the Majority Rule or Minority Rule is
followed.  Nonetheless, it is apparent that the pending ordinance doctrine is applied.
See, Smith v. City of Clearwater, 383 So.2d 681 (Fla. App. 1980); Williams v. Griffin, 91
Nev. 743, 542 P.2d 732, 733 (1975); Socony-Vaccum Oil Co. v. Mt. Holly Twp., 135
N.J.L. 112, 51 A.2d 19 (1947); Gay v. Mayor of Lyons, 212 Ga. 438, 93 S.E.2d 352
(1956);  Sherman v. Reavis, 273 S.C. 542, 257 S.E.2d 735 (1979).  As stated in
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4. Vermont Legislature's response to the Handy decision

The Vermont Legislature responded to the Handy decision by amending 24
V.S.A. §4443(d) in the 2001 legislative session.  Rather than adding deliberative
standards to govern a municipality's application of §4443(d) to remedy the infirmity
found in Handy, 764 A.2d at 1234 - 38, the Legislature revised the section generally.
The 2001 amendment removed all discretion from a municipality to allow an application
to be evaluated under the zoning bylaws in existence as of the application date.   Now,
municipalities must apply the pending ordinance doctrine to all applications, if the
proposed bylaw or amendment is adopted within 150 days of public notice by the local
legislative body for the first public hearing concerning its adoption:

(d) If a public notice for a first public hearing pursuant to subsection
4404(a) of this title is issued under this chapter by the local legislative
body with respect to the adoption or amendment of a bylaw, or an
amendment to an ordinance adopted under prior enabling laws, the
administrative officer, for a period of 150 days following that notice, shall
review any new application filed after the date of the notice under the
proposed bylaw or amendment and applicable, existing bylaws and
ordinances.  If the new bylaw or amendment has not been adopted by the

                                                                                                                                            
Chicago Title & Trust Company v. Village of Palatine, 22 Ill. App. 2d 264, 160 N.E.2d
697, 700 (1959):

It would be utterly illogical to hold that, after a zoning commission had
prepared a comprehensive zoning ordinance or an amendment thereto,
which was on file and open to public inspection and upon which public
hearings had been held, and while the ordinance was under consideration,
any person could by merely filing an application compel the municipality to
issue a permit which would allow him to establish a use which he either
knew or could have known would be forbidden by the proposed ordinance,
and by so doing nullify the entire work of the municipality in endeavoring to
carry out the purpose for which the zoning law was enacted.

And while noting that its court of appeals had recognized the pending ordinance
doctrine, Gramiger v. County of Pitkin, 794 P.2d 1045, 1048 (Colo. App. 1989), the
Colorado Supreme Court, found it unnecessary to address its applicability in City of
Aspen v. Marshall, 912 P.2d 56 (Colo. 1996);
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conclusion of the 150-day period, or if the proposed bylaw or amendment
is rejected, then the permit shall be reviewed under existing bylaws and
ordinances.  An application that has been denied under a proposed bylaw
or amendment that has been rejected, or that has not been adopted 150-
day period, shall be reviewed again, at no cost, under the existing bylaws
and ordinances, upon request of the applicant.  Any determination by the
administrative officer under this section shall be subject to appeal as
provided in section 4464 of this title.

Act 44, §1 (2001 Sess.).

Under the amended §4443(d), therefore, a permit application filed after public
notice of an upcoming selectboard or city council hearing to adopt or amend a zoning
ordinance or bylaw must be reviewed as if the new or amended regulation were in
place.  Thus, if a municipality has formally commenced the process of adopting or
amending a bylaw, an applicant will not be able to quickly file an application in order to
take advantage of the pendency of the bylaw and obtain review of its project under
existing rules.  A proposed bylaw, if ultimately adopted within 150 days of its first public
notice, will apply to all applications filed after such notice, even if it has not been actually
adopted as of the time that the application is filed.  Only if the proposed ordinance or
bylaw is not adopted within the 150-day period will an applicant's right to review under
the regulations in effect on the application date vest.

Although §4443(d) is not controlling in the present case (as §4443(d) addresses
the adoption of zoning bylaws and this matter concerns the adoption of a Town Plan),
the Board sees in the Vermont Legislature's recent action an endorsement of the basic
policies behind the pending ordinance doctrine.  The question that the Board now must
address is whether the same policies should be applied to the present appeal.

B. Application of the pending ordinance doctrine and case law to the
instant matter

As noted earlier, the Board is cognizant of the fact that 10 V.S.A. §6086(a)(10)
uses the past tense of the word “adopted” when it requires the Board to determine
whether an application for an Act 250 Land Use Permit complies with a “duly adopted”
Town Plan.  But the pending ordinance doctrine is itself a recognition that, under certain
scenarios, an application that was filed before a zoning ordinance or, in this case, a
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Town Plan,16 has been “duly adopted” may yet be subject to such an after-adopted
regulation.  Indeed, this is the reason why the pending ordinance doctrine exists.

In the present matter, the Board concludes that it is reasonable to interpret17 the
language of 10 V.S.A. §6086(a)(10) in light of the pending ordinance doctrine, as
endorsed both by the Vermont Supreme Court in Handy and the Vermont Legislature in
its amendment of 24 V.S.A. §4443(d), and thereby apply the pending ordinance doctrine
and evaluate the Project under the Town Plan as adopted by the Town of Clarendon in
November 2000.

The Board has previously applied the pending ordinance doctrine (although not
by name) to its determination of the applicability of town plans under Criterion 10.  In its
decision in Re: Raymond F. Ross, #2W0716-EB, Memorandum of Decision and Order
at 3 (Nov. 2, 1987), aff'd on other grounds, In re Ross, supra, the Board wrote:

In this case, however, the right to be reviewed under the town plan
in effect on February 17 might not have vested even if the Applicants had
filed a complete application on that date.  A careful reading of Smith v
Winhall indicates that the so-called vesting rule -- that laws and
regulations that govern are those in effect at the time an application is filed
– applies only in situations where no amendments to the town plan had
been proposed or were in the process of enactment.  See Smith v. Winhall
[140 Vt.] at 180-182.  Since amendments to the Dover Town Plan had
been proposed and were in the process of being amended, the Smith v
Winhall vesting rule is not applicable.

                                           
16 That the pending ordinance doctrine has thus far been applied only to local
zoning ordinances does not prevent its application to town plans under Act 250.
Pursuant to Criterion 10, town plans are given the same force and effect as local zoning
ordinances; a subdivision or development subject to Act 250 jurisdiction must conform
with town and regional plans in order to win Act 250 approval.  10 V.S.A. §6086(a)(10).

17 The Board is empowered to interpret its own statute, and the Supreme Court
"gives deference to the Environmental Board's interpretation of Act 250…."  OMYA, Inc.,
et al. v. Town of Middlebury, et al., 11 Vt. L.W. 217, 218 (2000), citing In Re Wal*Mart
Stores, Inc., 167 Vt. 75, 79 (1997); and see In re Commercial Airfield, 170 Vt. 595
(2000).
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Accord, George and Dorothy Carpenter, #5W0976-EB, Findings of Fact, Conclusions of
Law, and Order at 5 – 8 (Jan. 19, 1990), aff'd, In re Carpenter, No. 90-096 (Nov. 8,
1990) (unpublished entry order): "Furthermore, the Board believes that the Carpenters
did not acquire vested rights in the absence of a town plan because the new Town Plan
had been proposed and a public hearing held prior to the date that the Carpenters filed
their application for an Act 250 permit, and the Plan was adopted prior to the
adjournment of the Act 250 hearing and the issuance of the Act 250 permit."  Citing,
Ross. 18

Here, a month before the 1995 Town Plan expired,19 and several months before
jurisdiction over the Dash 6 Application was returned from the Supreme Court to the
Board on September 25, 2000, the CPC had taken significant and public steps to
readopt the 1995 Town Plan as the new Town Plan.  Workshops were held by the CPC
in May and July 2000, motions were passed in July and August 2000 by both the CPC
and the Clarendon Selectboard to readopt the 1995 Town Plan as the new Town Plan
(with some updated information), and the CPC held a public hearing on the readoption
of the Town Plan on August 21, 2000, followed that same day by the passage of a

                                           
18 The Board recognizes that its decision today and its decisions in Ross and
Carpenter are contrary to its 1988 decision in J.P. Carrara & Sons, supra, in which it
held that an application would be governed by the status quo in effect at the time it was
filed and therefore would not be governed by an after-adopted town plan.  There was no
indication in the Carrara decision, however, that the town was in the process of adopting
its town plan at the time the application was filed; the pending ordinance doctrine was
thus never considered.

19 That Town Plans, unlike zoning bylaws, expire every five years unless
readopted, 24 V.S.A. §4387(a), is of no import to the application of the pending
ordinance doctrine to this case.  The pending ordinance doctrine makes no distinction
between instances of the amendment, the initial adoption, or the readoption of an
ordinance or regulation which expires on its own terms or as a matter of law.
Washington Township v. Slate Belt Vehicle Recycling Center Inc., 58 Pa. Cmnwlth. 620,
625, 428 A.2d 753, 756 (1981), citing, Gulf Oil Corp. v. Fairview Township Supervisors,
438 Pa. 457, 266 A.2d 84 (1970); Honeybrook Township v. Alenovitz, 430 Pa. 614, 243
A.2d 330 (1968); Aberman, Inc. v. New Kensington, supra.  Because the pending
ordinance doctrine could apply to circumstances surrounding the adoption of a town’s
first Town Plan, there can be no reason to treat a town whose Town Plan has expired
any differently from a town which has never had a Town Plan.
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motion by the CPC to submit the 1995 Town Plan (with minor demographic changes) to
the Selectboard for hearings and readoption.

One week later, on August 28, 2000, the Selectboard moved to hold public
hearings on readopting the 1995 Town Plan.  The first of three public hearings on the
readoption of the Town Plan was warned by the Selectboard on September 2, 2000 by
publication in the Rutland Herald, and such hearing was held on October 2, 2000.   A
second public hearing was warned by publication on September 15, 2000 and held on
October 18, 2000.  The final public hearing was held on November 13, 2000.  The
Clarendon Selectboard formally adopted the new Town Plan on November 13, 2000.

As noted above, the Vermont Supreme Court has defined the "pendency period"
as “the period from the date that public notice is given of proposed … bylaws and the
date that the bylaws come into effect.”  Handy, 764 A.2d at 1230.  In this case, the
pendency period began, at the latest, on September 15, 200020 and ended on
November 13, 2000 with the formal adoption of the 2000 Town Plan.

Under the above chronology, it is fair and just to invoke the pending ordinance
doctrine and require the Dash 6 Application to be reviewed for compliance with the 2000
Town Plan.21  The Planning Commission, before the expiration of the 1995 Plan,

                                           
20 Russell notes that “the notice that was effective for the pendency of the
November 2000 Town Plan is the September 15, 2000 notice.”  See, note 1, supra.
This is the date that the Selectboard  - the "local legislative body" (see 24 V.S.A.
§4443(d)) as regards the adoption of town plans, 24 V.S.A. §4385, - published its first
notice relative to the readoption of the Clarendon Town Plan as proposed in the
"Corrected Copy" of the document entitled "Clarendon Town Plan, Proposed August
2000."

It is not necessary to decide in this matter whether the pendency period could
have begun to run as early as July 20, 2000, the date when the CPC formally published
in the Rutland Herald a notice of a hearing on the readoption of the 1995 Town Plan, as
the Board has concluded that jurisdiction over the Dash 6 Application did not return from
the Supreme Court until September 25, 2000.  See, Handy, 764 A.2d at 1232 n. 4.

21 Russell argues against the application of the pending ordinance doctrine on the
grounds that zoning ordinances differ from Town Plans, because the former have the
force and effect of law, and the latter are merely guidance documents without such
force and effect.  It may well be that Town Plans are directed more toward establishing
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commenced a public process for the adoption of the 2000 Town Plan.  A month before
jurisdiction over the Dash 6 Application was returned to the Commission, the Clarendon
Selectboard voted to hold public hearings on the Town Plan.  Hearings were held, and
the 2000 Town Plan, as submitted by the CPC to the Selectboard in all relevant
respects, was adopted within three months of the first public notice of the first public
hearing, well within the maximum pendency period considered reasonable by the
legislature for the adoption of zoning ordinances.22  24 V.S.A. §4443(d).

Here, the Planning Commission and Selectboard did all that they were required
to do in order to trigger the pending ordinance doctrine and thereby apply the 2000
Town Plan to the Dash 6 Application, an application filed prior to the Town Plan's
adoption but during its consideration and after public notice of the Selectboard's first
public hearing on the new Town Plan. 23

Further, the Board questions whether Russell has acted in "good faith" in the
pursuit of its Dash 6 Application.

As noted, Handy places a further requirement on an applicant to show that its
application "was validly brought and pursued in good faith." 764 A.2d at 1239:

Contrary to the argument of the dissent, the "good faith" standard is
specific and ascertainable, having been adopted and described in
numerous decisions from other states.  See, e.g., Stowe v. Burke, 122
S.E.2d 374, 379-80 (N.C. 1961); Penn Township v. Yecko Bros., 217 A.2d
171, 173 (Pa. 1966); see generally City of Jackson v. Lakeland Lounge,
800 F. Supp. 455, 461-62 (S.D.  Miss. 1992) (collecting cases); G. Hanes

                                                                                                                                            
policies than prohibitions, but the Legislature has, in 10 V.S.A. §6086(a)(10), given
Town Plans regulatory effect.

22 Whether a pendency period that may last only 150 days should be the standard
for Town Plans is not one which the Board needs to determine in this matter, as the
pendency period here was only about 60 days.

23 Russell's reliance on the Board's decision in Renbel Richmond Trust, supra, is
misplaced.  In Renbel, the Board held that town plans which have expired cannot be
revived.  Here, the Board is not applying the expired 1995 Town Plan to the Dash 6
Application; the Board relies on the pending ordinance doctrine to allow the 2000 Town
Plan to govern the Application.
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& J. Minchew, On Vested Rights to Land Use and Development, 46 Wash.
& Lee L. Rev. 373, 398-400 (1989).  Moreover, it is a rule of law to be
applied according to its terms and not a broad grant of discretion to a
decision maker to act within wide boundaries or no boundaries at all.

Id.

The Yecko Bros. case is instructional.  There, aware of the impending adoption
of a zoning ordinance that would prevent their proposed business use, the defendants
quickly moved on to the subject property and took actions to establish vested rights.
The Pennsylvania Supreme Court clearly disapproved of such measures:

The facts in this litigation demonstrate the total lack of good faith on
the part of the appellees.  The buyer and seller both recognized that the
proposed use of the property as an automobile parts business or wrecking
and parts yard had been proscribed by the ten year old 1952 ordinance of
the township.  There is no doubt that appellees had been advised that the
ordinance of 1952, while an expression of the public policy of the township
and while still unrepealed, was, nevertheless, not a constitutional
enactment.  However, appellees also knew of the township's intention to
adopt a new and enforceable zoning ordinance.  Their action on July 27,
1962 in occupying and using the land was a calculated device resorted to
in the belief that the 1952 ordinance was unconstitutional and that the
proposed zoning ordinance properly regulating land use and proscribing
an automobile graveyard, being but two weeks from enactment and one
month from effectiveness, had to be circumvented by quick action on their
part.  Their haste to occupy the property without any approval or permit,
their bringing a used bus on the property as an office, their
resourcefulness in painting a sign and placing a wrecked automobile on
the premises, their consummation of but $109.50 of business all indicate
the lack of good faith required by these cases.  On the contrary, they
illustrate a contrived series of maneuvers designed to circumvent a duly
authorized ordinance so as to perpetuate a nonconforming use after the
effective date of the ordinance.  This planned circumvention evidencing
bad faith becomes most apparent when it is recognized that all this took
place in the face of an existing ordinance not yet set aside which
prohibited this activity and before the appellees had obtained legal title to
the property.  No doctrine of fairness can be invoked to support appellees'
position under these circumstances.
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217 A.2d at 174 (emphasis added).

As evidenced by all of its actions in this case, and even though it was aware of
the Town of Clarendon's efforts to readopt or revise its Plan, Russell has attempted, by
any means available, to take advantage of the nonexistence of a Town Plan in
Clarendon between March and November 2000.

Russell could not have anticipated that the 1995 Town Plan would not be
readopted or amended when it filed its Dash 6 Application in 1998.  It therefore pursued
this matter by attempting to show that its Project complied with that Town Plan.  When it
failed to win approval from the Board in 1999, it filed its appeal to the Supreme Court.

While its Dash 6 Application was on appeal to the Supreme Court from the
Board's Criterion 10 denial, the 1995 Town Plan expired.  Rather than seek an
immediate remand from the Court, Russell twice filed a new application (the Dash 7
Application), the first time only ten days after the Town Plan elapsed.  This new
application was for an asphalt plant only marginally different from the one proposed in
the Dash 6 Application.

Further, two weeks after the Commission Coordinator deemed Russell's Dash 7
Application incomplete, Russell sought a remand of the Dash 6 Application from the
Supreme Court to the Board and Commission.   In its motion to the Court, Russell's
motives are clear: it specifically noted that the 1995 Town Plan had expired, informing
the Court that "no new town plan has been proposed." 24  Again, had the Court granted
Russell's remand request, Russell would have informed the Commission that it had no
choice but to issue a permit, as the last obstacle to its Project – the Town Plan – no
longer existed. 25

Having failed to prevail on its remand motion, Russell then entered into a
stipulation with the Attorney General to remand the Dash 6 Application from the
Supreme Court to the Board and Commission.  Now, it again argues that no Town Plan

                                           
24 Given the CPC's May and July 2000 workshops, whether this statement is
accurate depends on one's definition of the word "proposed."

25 That this would have been the case is apparent from the Court's August 22, 2000
decision, which notes that Russell had filed a second motion, arguing that the Court
should "enter judgment in [Russell's] favor" because of the expiration of the Town Plan.
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applies to its Project because the 1995 Town Plan had expired and the 2000 Town Plan
had not been officially adopted at the time of the September remand from the Court. 26

While Russell's actions may not rise to the level condemned in Yecko Bros., they
nevertheless represent a series of contrivances designed for the sole purpose of
avoiding the application of the 2000 Town Plan to the Project.  On four separate
occasions, Russell attempted to place its Project before the Commission during the five-
month time period when Clarendon had no Town Plan.  Twice Russell filed the slightly
modified Dash 7 Application; twice it sought remand from the Supreme Court for its
Dash 6 Application.  The first three times, it was unsuccessful; then, on September 13,
2000, Russell finally took the necessary steps to resubmit this matter to the
Commission, when it agreed with the Attorney General to jointly move to remand the
Dash 6 Board Decision case to Board.  By that time, however, the pendency period had
commenced.

The Board believes that public policy considerations should be weighed in
considering Russell's actions.  As is apparent from our Supreme Court's Handy decision
and from the many decisions of other state courts, the needs of a community and the
State to further well-planned development must outweigh the desire of an applicant to
construct a project contrary to the wishes of its host municipality.  And where the
applicant's actions make it readily apparent that it has chosen, at all costs, to put its own
interests above those of its community, those actions must weigh against it.27  Thus, not

                                           
26 Russell asserts that Clarendon has acted in bad faith, asserting that the CPC
changed its course from adopting a new town plan to readopting the expired town plan
only after Russell sought remand from the Supreme Court.  Even assuming that the
Handy Court has applied the "good faith" standard to the actions of towns, the facts do
not support Russell's contention.  Russell first sought remand on July 14, 2000.  While
the CPC did not vote formally until July 17, 2000 to submit the 1995 Town Plan to the
Selectboard for readoption, as early as May 2000, the CPC had determined that no
major changes to the 1995 Town Plan were required, and its minutes throughout May
and June 2000 reflect a consistent intent to readopt the 1995 Town Plan, with minor
demographic updates.

27 The Board also notes that, on at least two occasions when the Clarendon
Selectboard held hearings on the readoption of the Town Plan, Russell and its
representatives argued against the Town Plan because of alleged conflicts of interest
among the members of the CPC.  See Minutes, Clarendon Selectboard, October 2 and
18, 2000.  Considering the fact that the 2000 Town Plan did not impose any additional
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only does the pending ordinance doctrine work, as a matter of law, to apply the 2000
Town Plan to the Dash 6 Application, Russell's actions work, as a matter of public
policy, to arrive at the same result.

One final comment is appropriate.  There was a window - from June 12, 2000
(when the 1995 Town Plan expired) to September 15, 2000 (when the Selectboard
published its first notice) - during which, if the pendency period of 24 V.S.A. §4443(d)
were to be applied to this case, no Clarendon Town Plan would have existed.  Had
Russell agreed to a remand from the Supreme Court during that time, or had Russell
dismissed its appeal to the Supreme Court, abandoned the Dash 6 Application, and
filed a new application during that time, its claim that no Town Plan applied would likely
have succeeded.

The language of 24 V.S.A. Section 4387(a) is clear and unambiguous: "All plans,
including all prior amendments, shall expire every five years unless they are readopted
according to the procedures in section 4385 of this title."  The law puts the Town of
Clarendon and all other towns on notice that five years after a Town Plan is adopted (or
readopted) it will expire.  Towns must begin the readoption process well in advance of
the date that their Plans will expire or suffer the potential consequences that a
development or subdivision that complies with neither their expired Plan or their new
Plan will comply with Criterion 10 (Town Plan) merely because no Plan will be deemed
applicable.  Clarendon may thus count itself fortunate that the remand of Russell's Dash
6 Application from the Supreme Court did not occur before the Selectboard published its
first notice of hearing on the 2000 Town Plan.

C. Criterion 10 (town plan)

The Board now turns to the application of the 2000 Town Plan28 to the Dash 6
Application. 

Before issuing a permit, the Board must find that the Project is in conformance
with the Town Plan.  10 V.S.A. §6086(a)(10).  The burden of proof, which consists of

                                                                                                                                            
impediments to the Project than those which appeared in the 1995 Town Plan, the
Board questions whether these claims of conflict have merit.

28 As noted in the Findings of Fact above, the 2000 Town Plan is identical in all
relevant respects to the 1995 Town Plan which the Board analyzed in its August 1999
decision, when this matter was first before the Board.
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both the burden of production and the burden of persuasion, is on Russell.  10 V.S.A.
§6088(a).

If the town plan provisions are specific, they are applied to the proposed project
without any reference to the zoning regulations.  A provision of a town plan evinces a
specific policy if the provision: (a) pertains to the area or district in which the project is
located; (b) is intended to guide or proscribe conduct or land use within the area or
district in which the project is located; and (c) is sufficiently clear to guide the conduct of
an average person, using common sense and understanding.  Re: The Mirkwood Group
and Barry Randall, #1R0780-EB, Findings of Fact, Conclusions of Law, and Order at 29
(Aug. 19, 1996).

If the provisions are ambiguous, however, the Board examines the relevant
zoning regulations for provisions which resolve the ambiguity.  This does not mean that
the Board conducts a general review of a project for its compliance with the zoning
regulations, but rather it sees if there are provisions in the zoning regulations that
address the same subject matter that is at issue under the town plan.  Re: Fair Haven
Housing Limited Partnership and McDonald's Corporation, #1R0639-2-EB, Findings of
Fact, Conclusions of Law, and Order at 19 (Apr. 16, 1996), aff'd, In re Fair Haven
Housing Limited Partnership and McDonald's Corporation, Docket No. 96-228 (Vt. Apr.
23, 1997) (unpublished).

In its August 1999 decision, the Board addressed the question of whether the
Project complied with Criterion 10 as follows:

1. Specificity of Town Plan

The Board must first decide whether the appropriate Town Plan
provision is "specific" pursuant to the three-part test outlined in Mirkwood,
supra at 29.  First, the Board considers whether the provision pertains to
the district in which the Project would be located.  The Future Land Use
Map of the Town Plan identifies the district within which the Project would
be located as "Residential."  The Residential district is described in the
Town Plan's Future Land Use narrative.  See Finding 42.  Thus, the Town
Plan's Future Land Use Map and narrative pertain to the district in which
the Project would be located.

Second, the Board must consider whether the appropriate Town
Plan provision is intended to guide or proscribe conduct or land use within
the area or district in which the Project would be located.  The Town Plan
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states that the purpose of the Residential district is "to provide for
residential and other compatible uses."  The narrative encourages
techniques for preserving the rural character of the Residential districts
and cautions that "[d]evelopment should take place in such a way that any
irreplaceable, unique, scarce resources and natural areas are not
harmed."  The Board concludes that the Future Land Use narrative is
intended to guide or proscribe both conduct and land use within the
Residential district.

Finally, the Board must consider whether the appropriate Town
Plan provision is sufficiently clear to guide the conduct of an average
person, using common sense and understanding.  "The purpose of the
[R]esidential district is to provide for residential and other compatible uses
at densities appropriate with the physical capability of the land and the
availability of community facilities and services."  Finding 42 (Town Plan at
73).  Applicants assert that the phrase "other compatible uses” is not
defined and could have several meanings.  Applicants argue that the
phrase could mean uses compatible with residential uses, uses
compatible with the physical capability of the land, or uses compatible with
the community facilities and services.  The Board concludes that it is clear
from the plain language and grammatical construction of the provision that
the "other . . . uses" must be compatible with "residential . . . uses."

The Residential district narrative evinces an overriding intent to
protect the rural, residential nature of areas like that surrounding the
Project site.  When the Residential district narrative is read as a whole, it
is clear to an average person, using common sense and understanding,
that industrial uses are not compatible with residential uses under the
Town Plan.  This clear meaning is enhanced by the Industrial district
narrative that states:  "Other uses incompatible with industrial uses, such
as residential, will be discouraged for the health, safety and welfare of the
community."29  Finding 43.  In addition, the Future Land Use Map clearly
segregates and confines all future industrial uses to the eastern side of

                                           
29 Note that the footnotes 29 – 32 (which appear in the indented text on this and
subsequent pages) are those which were in the Board's August 1999 decision.

The Board notes that the profound potential difference between industrial uses
and commercial uses affects their relative compatibility with residential uses.
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U.S. Route 7; no industrial districts are envisioned to the west of Route 7,
the location of the Project site.

Furthermore, no evidence was provided that any of the limited
industrial and commercial activity in the area surrounding the proposed
Project post-dated the adoption of the Town Plan.  Therefore, contrary to
Applicants' implications, the fact that industrial and commercial uses
currently exist within the Residential district is of no significance in
determining conformance with the Town Plan.  The future land use
portions of a town plan are a guide for future community development.
See Kalakowski v. John A. Russell Corp., 137 Vt. 219, 225 (1979).  A
town plan will not necessarily reflect a desire to continue development in
the same manner and in the same locations as occurred before adoption
of the plan.  The Town Plan evinces a clear intent to restrict future
industrial development to the east of U.S. Route 7.

Applicants point out that the Future Land Use narrative does not
specifically preclude manufacturing or other uses in the “Residential”
district nor does it specifically authorize them.  Applicants urge the Board
to interpret the provision as suggesting the use of site plan review or
conditional use approval for industrial and manufacturing uses.  Contrary
to Applicants' assertions, it is not necessary for a Town Plan to list specific
uses that are prohibited or permitted in a particular district.  That level of
specificity is appropriate in a zoning ordinance, and is not necessarily
found in a town plan.  A town plan is "merely an overall guide to
community development.  . . .  Often stated in broad, general terms, [a
town plan] is abstract and advisory.  Zoning bylaws, on the other hand, are
specific and regulatory."  Kalakowski, 137 Vt. at 225.

The Board concludes that the Town Plan is sufficiently clear to
guide the conduct of an average person, using common sense and
understanding.  Mirkwood, supra.  Compare the Town Plan with, e.g.,
[James E. Hand and John R. Hand, d/b/a Hand Motors and East Dorset
Partnership, #8B0444-6-EB (Revised), Findings of Fact, Conclusions of
Law, and Order,] at 31 [(Aug. 19, 1996)] (town plan's statement that the
purpose of the C-I District is to provide locations of "adequate size" to
attract commercial and industrial development was not sufficiently clear).
Within the Residential district, the Town Plan envisions residential uses
and uses compatible with residential uses.  The construction and
operation of an Asphalt Plant is not compatible with residential uses. The
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Board is not compelled to conclude that the Town Plan provision is
unclear merely because Applicants assert that the provision, or any part of
it, is ambiguous.  Cf. Re: Nextel Communications of the Mid-Atlantic d/b/a
Nextel Communications, Declaratory Ruling #362, Findings of Fact,
Conclusions of Law and Order at 17 (Nov. 18, 1998) (party's assertion that
certain statutory language could have a different meaning does not
compel the Board to conclude that the statute is not clear on its face).
See also Re: J. Philip Gerbode, #6F0396R-EB-1, Findings of Fact,
Conclusions of Law, and Order at 17 (Jan. 29, 1992) [EB #486] ("While
the Board considers the opinion testimony from towns and other parties
concerning whether a particular project conforms with the town plan, the
town plan itself is the evidence and the Board must make its independent
judgment.").  The applicable Town Plan provision is clear and specific.
The Board concludes that the Project does not conform to the Town Plan.

2. Zoning Regulations

Because the Board concludes that the Town Plan is specific, it
does not look to the zoning regulations for guidance in interpreting the
Town Plan.  Nevertheless, even if the Board were to look to the Clarendon
zoning regulations, it would still conclude that the Project does not
conform to the Town Plan for at least two independent reasons.

First, the Board concludes that the Clarendon zoning regulations
are not relevant to and can provide no guidance in the interpretation of the
Town Plan.  The Board may examine relevant sections of zoning by-laws
for help in resolving ambiguous town plan provisions.  Fair Haven
Housing, supra.  By statute, "zoning bylaws 'have the purpose of
implementing the [Town] plan, and shall be in accord with the policies set
forth therein.'"  In re Molgano, 163 Vt. 25, 30 (1994) (quoting 24 V.S.A.
§4401(a)).  "Zoning is properly conceived of as the partial implementation
of a plan of broader scope.  It must reflect the plan . . . ."  Kalakowski, 137
Vt. at 225 (citations omitted).  Therefore, in most instances, a zoning
ordinance that greatly precedes a town plan cannot be considered the
specific implementation of the plan.  Re: Howe Center Limited, #1R0770-
EB, Findings of Fact, Conclusions of Law, and Order at 36 n.2 (May 4,
1995) [EB #614] (zoning ordinance adopted in 1948 was not specific
implementation of town plan adopted in 1991).  See also Gerbode, supra
at 17 ("although zoning by-laws are supposed to implement the policies in
a town plan, they do not always do so").
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The pertinent provisions of the Clarendon zoning regulations were
last amended in 1979.  The Town Plan was adopted in 1995.  The zoning
regulations pre-date the Town Plan by sixteen years.  Moreover, the
districts set forth in the Town Plan are more numerous and more specific
than those established in the 1979 zoning regulations.  This supports the
Board's conclusion that the Town of Clarendon intended to adopt a Town
Plan that was substantially different from the older zoning by-laws.30  The
zoning by-laws do not implement the Town Plan.31  Accordingly, even if the
Board had concluded that the Town Plan was ambiguous, the 1979 zoning
regulations would provide no guidance in resolving the ambiguity.  When a
zoning ordinance is unhelpful or does not exist, the Board must "resort to
construing the [P]lan as best as it can based on the plain language of the
document or using other evidence of municipal legislative intent."
[Herndon and Deborah Foster, #5R0891-8B-EB, Findings of Fact,
Conclusions of Law, and Order] at 14 [(June 2, 1997)].  The Board's best
interpretation of the Town Plan leads it to conclude that the Project does
not conform to the Town Plan.

Second, even if it determined that the Town Plan was ambiguous
and that the zoning regulations were relevant to the Plan's interpretation,
the Board would conclude that the Project does not conform to the Town
Plan.  The Project site is in the "Residential-Commercial" district of the
zoning map.  The Project is clearly an industrial or "manufacturing" use.
Industrial and manufacturing uses are not permitted uses in the
"Commercial and Residential" district as defined in the 1979 zoning

                                           
30 One important similarity, however, is that industrial activity is concentrated on the
eastern side of U.S. Route 7 in both the Town Plan and the 1979 zoning regulations.

31 Moreover, approval of the Project by the Zoning Board of Adjustment is
inconsequential in determining whether the Project conforms to the Town Plan.
Gerbode, supra, at 17.  Where zoning regulations do not implement the town plan, a
project proponent must satisfy two potentially incompatible documents -- it must comply
with the zoning ordinances to satisfy municipal requirements and it must conform to the
Town Plan for Act 250 purposes.  Thus, it is entirely possible that a proponent will
receive town approval and be denied an Act 250 permit.  It is also possible that the
reverse will occur and town approval will be withheld despite the issuance of a land use
permit.
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amendments.  Such uses would therefore be allowed only as a conditional
use if first approved by the zoning board of adjustment.

Applicants assert that Section 423 of the 1979 amendments
(Finding 49) is a broad and encompassing authorization for conditional
uses, indicating that there is no limitation on what may be approved as a
conditional use in the Commercial-Residential district where the Project
site is located.  Applicants argue that, by reviewing and applying the
zoning ordinance, an industrial or manufacturing use can be considered a
"compatible use" under the Town Plan if the project proponent can secure
a conditional use permit from the zoning board of adjustment.

Applicants' arguments are not persuasive.  Applicants' assertions
result in a conclusion that any use is a "compatible use" in the Town
Plan's Residential district provided that it first receives a conditional use
permit.32  If the Town Plan was ambiguous and the Clarendon zoning
regulations were relevant, the regulations simply would not provide clarity
to the Town Plan.  As a result, the Board would "resort to construing the
[Plan] as best as it [could] based on the plain language of the document."
Foster, supra at 14.  The Board's best interpretation of the Town Plan
leads it to conclude that the Project does not conform to the Town Plan.

3. Conclusion

The Board concludes that the Town Plan is not ambiguous and
that, based upon the plain meaning of the document, the Project does not
conform to the Plan.  Furthermore, even if the Board had concluded that
the Town Plan was ambiguous, the Clarendon zoning regulations provide
no clarification for two independent reasons and the Board would again
conclude, based upon its best interpretation of the Town Plan, that the

                                           
32 Not only is an industrial use such as the Asphalt Plant not a permitted use in the
Commercial and Residential district, but the zoning regulations do not list it as a
potential conditional use.  Applicants' interpretation of the zoning regulations and Town
Plan is so expansive that it would provide no guidance to potential developers.
Compare, e.g., Hand, supra at 34 (zoning by-laws that specifically allowed "[s]tores,
sales and showrooms for the conduct of retail business" and "[a]n automobile service
station or garage" resolved question of whether automobile dealership that included
sales and service facilities conformed to an ambiguous town plan).
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Project does not conform to the Plan.  The Board is unable to reach an
affirmative conclusion as to 10 V.S.A. §6086(a)(10) and, therefore
concludes that the Project would be detrimental to the public health,
safety, and general welfare.  10 V.S.A. §6087(a).  The Board denies Land
Use Permit Application #1R0489-6-EB.

Dash 6 Board Decision at 17 – 22.

The question posed in the instant case is whether Russell has presented
adequate grounds to persuade the Board to reverse its August 1999 decision.

 Citing to the Vermont Supreme Court's decision in In re Kisiel, __ Vt. ___, 772
A.2d 135 (2000), Russell makes a series of arguments as to why the August 1999
decision is in error.

Russell argues first that, because it does not define the term "compatible," the
2000 Town Plan is not specific under the standards which appear in Kisiel.33  As such,
Russell avers that, because the Board cannot give the "regulatory abstractions" in the
Town Plan the "legal force of zoning laws," In re Molgano, 163 Vt. at 31, the Town Plan
cannot be used to bar the issuance of Act 250 permit.

Contrary to Russell's apparent belief, however, the Kisiel decision did not hold
that, if a Town Plan is ambiguous then it has no force or effect and that a permit must
automatically issue.  Rather, under the Molgano decision, when a Town Plan is
ambiguous, the Board must consider the zoning bylaws which implement34 that Plan in

                                           
33 While Russell has made additional arguments as to Criterion 10 in its filings in
the present incarnation of this case, the Board assumes that it also asserts those
arguments which it made when the Board first considered this case in 1999.

34 The Vermont legislature has recently specifically spoken to this precise issue.  In
Act 40, §6 (2001 Sess.), the legislature amended 10 V.S.A. §6086(a)(10) to read

(10)  Is in conformance with any duly adopted local or regional plan or
capital program under chapter 117 of Title 24. In making this finding, if the
board or district commission finds applicable provisions of the town plan to
be ambiguous, the board or district commission, for interpretive purposes,
shall consider bylaws, but only to the extent that they implement and are
consistent with those provisions, and need not consider any other
evidence.
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an effort to bring some understanding to such ambiguities.  Kisiel took the Board's
scope of examination one step further; once the Court had determined the Waitsfield
Town Plan to be ambiguous, the Court looked to the actions of the Town of Waitsfield --
the fact that Waitsfield had granted certain approvals to the applicant which the Court
saw as interpreting the Town Plan – and instructed the Board to give those actions
deference.

Similar to what the Board found in 1999, the 1979 zoning regulations, because
they predate the 2000 Town Plan by twenty-one years, cannot "implement" that Town
Plan.  Further, even if the regulations were to be considered, they "simply would not
provide clarity to the Town Plan."

Since an examination of the language of the zoning regulations proves
unavailing, Russell next argues that, under the Kisiel decision, the Board must "give
deference to the determination of local bodies in applying the [Town Plan]," Kisiel, 772
A.2d at 143, and therefore must defer to the actions of the Clarendon Zoning Board in
its issuance of a conditional use permit under the Clarendon Zoning Bylaws to the
Project.  As noted in the Findings of Fact, the Environmental Court has also held, with
conditions, that the Project should be granted a conditional use permit.

The Board declines to give such deference for a series of reasons.

First, Kisiel is no longer the controlling law.  In its amendment to 10 V.S.A.
§6086(a)(10) in Act 40, the Vermont legislature has passed a statute which specifically
overrules Kisiel's deference mandate.  As noted above, §6 of Act 40 (2001 Sess.)
added, inter alia, the following language to §6086(a)(10):

In making this finding, if the board or district commission finds applicable
provisions of the town plan to be ambiguous, the board or district
commission, for interpretive purposes, shall consider bylaws, but only to
the extent that they implement and are consistent with those provisions,
and need not consider any other evidence.

(Emphasis added).

                                                                                                                                            

(Language added by legislature underlined; emphasis added)
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Relying on 1 V.S.A. §§214(b)(1) and (4) and §213 (legislative acts do not act
retroactively or effect pending suits), Russell argues, however, that the Board cannot
retroactively apply the provisions of Act 40 which overrule the Kisiel decision to this
matter.

The problem with Russell's analysis is that, at the time it commenced this appeal
in 1998, and, indeed, even at the time that jurisdiction over this matter was returned to
the Board in late September 2000, the Kisiel decision did not exist.  Unlike a situation
where the Supreme Court has issued a new legal standard and, under that new
standard a case is commenced, see Cronin v. State, 148 Vt. 252, 256 n.3 (1987), the
instant appeal was commenced at a time when, in accordance with Molgano, the Board
looked only to the text of a town's zoning bylaws themselves, not to the actions of the
town.35  Here, Russell seeks to take advantage of benefits which it had during only a
brief window in the long history of this case between December 29, 2000 (the date of
the Kisiel decision) and July 1, 2001 (the date that Act 40 became effective).

The fact that Kisiel's deference requirement survived for six months is irrelevant.
Could a party with a pending case take advantage of new law in a Court decision which
is issued on a Friday and overruled by the legislature on the following Monday?  The
Board cannot believe that our legal system contemplates such a result; indeed, such a
result would be absurd.

Pursuant to the recent amendments to 10 V.S.A. §6086(a)(10), the Board
declines to consider the actions of the Clarendon Zoning Board or the Environmental
Court.

Second, even if Kisiel were to be the law after Act 40, the Board could not defer
to the actions of the Clarendon Zoning Board or the Environmental Court, where, as
here, the bylaws which form the basis for those actions chronologically precede the
Town Plan.  While the implication of the Kisiel decision is that every time a zoning board
issues a permit it is interpreting its Town Plan, clearly, this is not always the case.  As
noted above, since the Clarendon Zoning Bylaws on which the Zoning Board and
Environmental Court decisions are based precede the 2000 Town Plan, they cannot
"implement" the 2000 Town Plan, as required by Act 40.  Thus, when the Zoning Board
issued the October 8, 1998 conditional use permit to the Project it was doing so only
under the bylaws then in effect, not the 2000 Town Plan.  As a result, the actions of the

                                           
35 It was not until the Kisiel decision that the Court informed the Board that Molgano
should be read to require the Board to defer to the town's issuance of zoning permits.
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Zoning Board cannot be said, in any way, to be actions which "apply" a later-adopted
Town Plan.

Finally, even if Kisiel were to control this case, it leaves an essential question
unanswered: To which local body should the Board defer?  While the Clarendon Zoning
Board may (as the Environmental Court recently held) have been required by the
Clarendon Zoning Bylaws to issue a conditional use permit to the Project, the CPC has
consistently argued that the Project does not conform with the 1995 Town Plan or the
2000 Town Plan.  The Clarendon Selectboard has also appeared in the instant appeal
in opposition to the Project.   But Kisiel does not tell Board what to do when local bodies
disagree.

The legislature has determined that certain entities are to be given absolute,
statutory party status in cases before the Commissions or the Board; included among
such statutory parties are municipalities36 and local and regional planning commissions;
see 10 V.S.A. §6084(a), and see Environmental Board Rule 14(a)(3).  Town zoning
boards are not afforded such status.

Granting deference to a zoning board's issuance of a permit would therefore
create an anomalous situation.  If deference had to be given to a zoning board's
decision (because the zoning board is interpreting the zoning bylaws which are to be
used to interpret the Town Plan), then this would elevate the status and importance of a
zoning board beyond that of the town or its planning commission, which are statutory
parties; it would grant to that zoning board the power to present the Board with a
presumption of compliance with a Town Plan (and thereby Criterion 1037), even in the

                                           
36 The Waste Facility Panel of the Board has recently held that the definition of a
“municipality” is limited to the Town Selectboard.  See City of Montpelier and Ellery &
Jennifer Packard, F9711-WFP, Memorandum of Decision at 2-5 (March 27, 2000),
citing Realty Resources Chartered and Bradford Housing Associates, #3R0678-EB,
Memorandum of Decision at 9 (Feb. 17, 1994), and Swanton Housing Associates,
#6F0482-EB, Findings of Fact, Conclusions of Law, and Order (April 24, 1997).

37 The law, 10 V.S.A. §6086(d), presently provides that certain state or local permits
may be used as presumptions that a project is in compliance with particular Act 250
Criteria listed in 10 V.S.A. §6086(a).  The Board Rules give presumptive effect to certain
state permits.  See EBR 19(E).  Local planning or zoning permits are not included within
the list of permits in EBR 19 that may be used as presumptions, unless they are issued
by a development review board (DRB) under the provisions of 24 V.S.A. §4449.  See,
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face of arguments by the town and the planning commission that it does not.  Such an
anomalous situation is made even more so when one considers the fact that Town
Plans are prepared by town planning commissions, 24 V.S.A. §4384, and adopted by
town selectboards or voters, 24 V.S.A. §4385(c); zoning boards play no role in either
the formulation or adoption of Town Plans.

Thus, even if the Board were to be guided by the actions of the Town (and it is
not), it would have to determine that the local bodies that it must give deference to are
the CPC and the Clarendon Selectboard.  And neither the CPC nor the Selectboard has
taken any action in this matter which would require the Board to find that the Project
complies with the 2000 Town Plan.

Finally, the Board does not agree with Russell's claim that Molgano's disapproval
of "nonregulatory abstractions" in Town Plans means that, merely because the Board
cannot look for assistance in interpreting the Town Plan to either the zoning regulations
or the actions of local bodies, the Clarendon Town Plan becomes a legal non-entity.
The Molgano Court's concern was that the Board had erred in concluding that
Manchester's zoning bylaws were not germane to the meaning of its Town Plan.  163
Vt. at 31.  Because, in Molgano, there were zoning regulations which implemented the
Town Plan, the Court held that those regulations, and not the more abstract statements
of an ambiguous Town Plan, must control.  Here, there are no such regulations.  But
does this therefore lead to the inexorable conclusion that the Town Plan, even if
amorphous and abstract, has no legal effect?  The Board concludes that, based on the
plain language of 10 V.S.A. §6086(a)(10), this cannot be what the Supreme Court

                                                                                                                                            
10 V.S.A. §6086(d) and EBR 19(I).  Clarendon has a Planning Commission and a
Zoning Board, not a DRB.

Kisiel's requirement that the Board defer to a town’s actions or decisions and
reject a town’s “implementation of its own plan” only when "the local construction of the
town plan is plainly erroneous,” 772 A.2d at 143, effectively means that the grant of a
town permit creates a presumption that a project complies with Criterion 10.  Act 250, as
it presently reads, does not state or even imply that this presumption must be made.
Further, under §7 of Act 40, which amended §6086(d) to specifically address the
presumption to be given to "approvals and permits" issued by the Agency of Natural
Resources, the legislature mandated that "technical determinations of the agency shall
be accorded substantial deference by the commissions and the board."  (Emphasis
added).  This level of deference is significantly less than the "clearly erroneous"
standard set by Kisiel.
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meant.  Indeed, the statutory language of Criterion 10 requires just the opposite.

While Town Plans do not often use the prohibitory language that one may find in
zoning regulations and statutes, this does not mean that they are legally meaningless.
Town Plans by their very nature are, as the Board has recognized, aspirational.  They
indicate the direction that a Town wants to take in terms of its development; they often
do not set absolute restrictions or prohibitions on development in a Town.  See Dash 6
Board Decision at 19, citing Kalakowski, 137 Vt. at 225; Casella Waste Management
Inc., #8B0301-7-WFP, Findings of Fact, Conclusions of Law, and Order at 41 (May 18,
2000).

But despite the recognition that Town Plans are "abstract and advisory," id., Act
250 requires that projects comply with a “local or regional plan," if one exists.   10 V.S.A.
§6086(a)(10).  The Board is therefore obliged by the language of the law itself to give
regulatory effect to a document which, because its purpose is otherwise, is often not
written in regulatory language.38  And where the language of a Town Plan is, as here,
sufficiently clear in its intent not to allow a project, the Board must give effect to the
language of §6086(a)(10), even if the Town Plan is not written in prohibitory terms
similar to those found in zoning regulations.  To do otherwise would be comparable to
ignoring Criterion 10's requirement that a project conform with town and regional plans,
something which the Board cannot do.  State v. Stevens, 137 Vt. 473, 481 (1979) (in
construing a statute, every part of the statute must be considered, and every word,
clause, and sentence given effect if possible); State v. Racine, 133 Vt. 111, 114 (1974)
(presumption that all language is inserted in a statute advisedly).

                                           
38 This does not mean that, where a Town Plan uses ineffectual language, the
Board will nevertheless read that language to prohibit a project.  The Board has not
done that in the past and does not do so here.  See Re: Green Meadows Center, LLC,
The Community Alliance and Southeastern Vermont Community Action, #2W0694-1-
EB, Findings of Fact, Conclusions of Law, and Order at 42 (Dec. 21, 2000) (while words
such as "direct," "encourage", "promote," and "review" in Town or Regional Plans may
provide guidance in the interpretation of such Plans and may be used to bolster more
specific policies in such Plans, they do not, by themselves, constitute a mandate).  And
see, The Mirkwood Group and Barry Randall, supra, at 29; Ronald Carpenter, #8B0124-
6-EB, Findings of Fact, Conclusions of Law, and Order at 16 (Oct. 17, 1995); Horizon
Development Corp., #4C0841-EB, Findings of Fact, Conclusions of Law, and Order at
28 (Aug. 21, 1992).
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Conclusion as to Criterion 10: conformance with Town Plan

The Board concludes that the 2000 Town Plan is not ambiguous and that, based
upon its plain meaning, the Project does not conform to the Plan.  The Board is unable
to reach an affirmative conclusion as to 10 V.S.A. §6086(a)(10) and, therefore
concludes that the Project would be detrimental to the public health, safety, and general
welfare.  10 V.S.A. §6087(a).  The Board denies Land Use Permit Application #1R0489-
6-EB (Remand)-EB.

V. Order

1. There is a duly adopted Clarendon Town Plan - the 2000 Clarendon Town
Plan - in effect for the purposes of Land Use Permit Application #1R0489-6-EB
(Remand)-EB.

2. The Project does not comply with 10 V.S.A. §6086(a)(10) (2000
Clarendon Town Plan).

3. Land Use Permit Application #1R0489-6-EB (Remand)-EB is denied.

4. Jurisdiction is returned to the District #1 Environmental Commission.

Dated at Montpelier, Vermont this 17th day of January 2002.

ENVIRONMENTAL BOARD

_______________________________
Marcy Harding, Chair
Rebecca Day *
John Drake
George Holland
Samuel Lloyd
Rebecca M. Nawrath
Alice Olenick
Jean Richardson
Donald Sargent

*Alternate Member Day was not present for the January 16, 2002 deliberations, but she
has read and concurs with the decision.
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