
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

RE: John A. Russell Corporation and Crushed Rock, Inc.
Land Use Permit Application #lR0489-6-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns the installation of an asphalt plant at the previously
permitted dolomite rock quarry known as Crushed Rock under land use permit series
#lRO489  (“Project”). The quarry site is located off the east side of Vermont Route 133 in
Clarendon, Vermont. The Project includes the addition of an asphalt plant, four fuel and
asphalt cement tanks, a diesel generator, and various roadway, drainage, and other
improvements.

As explained in more detail below, the Environmental Board (“Board”) concludes
that the Project conforms with 10 V.S.A. 0 6086(a)(8) (aesthetics) (“Criterion 8”) and

’does not conform with 10 V.S.A. 5 6086(a)(lO) (town plan) (“Criterion 10”).

I. PROCEDURAL SUMMARY

On December 3, 1998, the District #l Environmental Commission issued
Findings of Fact, Conclusions of Law, and Order of Denial of Permit (“Decision”)
pursuant to 10 V.S.A. $0 6001-6092 (“Act 250”) denying the Project proposed by John
A. Russell Corporation and Crushed Rock, Inc. (“Applicants”). On December 7, 1998,
the District Commission issued an administrative amendment to the Decision to correct
language regarding the right of appeal.

On December 28, 1998, the Applicants filed an appeal with the Board contending
that the District Commission erred when it concluded that the Project does not comply
with Criteria 8 and 10. The Applicants also objected to the Commission’s grant of party
status to certain individuals, including Gale LiCausi,  Frank LiCausi, John Furneaux,
Andrea McCormack,  Eric Jensen, Lisa Chapman, John W. Cook, Patricia Cook, William
Norton, Eleanor Norton, and Edward B. McCormack  (collectively, the “Neighbors”).

On January 6, 1999, the Neighbors filed a cross appeal contending that the
District Commission erred when it concluded that the Project complies with 10 V.S.A.
6 6086(a)(l) (air and water pollution) (“Criterion 1”) and seeking to participate under the
criteria already on appeal.

On February 1, 1999, the Neighbors filed Petitions for Party Status.

P On February 2,1999, Board Chair Marcy Harding convened a prehearing



RE: John A . Russell Corporation and Crushed Rock, Inc.
Land Use Permit Application #lR0489-6-EB

Findings of Fact, Conclusions of Law, and Order
Page 2

conference with the following participants:

Applicants by Edward V. Schwiebert, Esq., via telephone
Neighbors by Jon S. Readnour, Esq., via telephone
Clarendon Planning Commission (“CPC”) by Mike Winslow, via telephone

Present at the conference were Representative Joe Baker from Rutland  District #7 and
Liza Baker and Lydia Sullivan, students visiting the Board offices.

On February 51999, Chair Harding issued a Prehearing Conference Report and
Order which, in part, preliminarily granted party status to the Neighbors under Criteria 8
and 10. Chair Harding preliminarily determined that they had standing to appeal from the
District Commission’s Decision under Criterion 1.

On February 16, 1999, Applicants filed an Objection to Preliminary
Determination of Standing and Party Status (“Objection”).

On February 24, 1999, the Board deliberated concerning the Objection.

On February 25,1999, the Board issued a Memorandum of Decision, which is
incorporated herein by reference.

In March and April 1999, the parties submitted pre-filed direct and rebuttal
testimony and exhibits.

On May 25,1999, the Neighbors filed (i) proposed findings of fact and
conclusions of law and (ii) objections to Applicants’ prefiled testimony. Also on May 25,
1999, Applicants filed (i) proposed findings of fact and conclusions of law, (ii) a
memorandum of law; and (iii) objections to prefiled testimony.

On June 16, 1999, the Board deliberated concerning the parties’ evidentiary
objections. On June 17, 1999, the Board issued a Memorandum of Decision concerning
the parties’ evidentiai-y objections.

On June 2 1,1999,  the Chair convened a second prehearing conference by
telephone. The following parties participated:

Applicants by Edward V. Schwiebert, Esq.
Neighbors by Jon S. Readnour, Esq.



R_E: John A . Russell Corporation and Crushed Rock, Inc.
Land Use Permit Application # 1 R0489-6-EB

Findings of Fact, Conclusions of Law, and Order
Page 3

On June 23,1999,  the Board convened a hearing in Clarendon, Vermont. The
following parties participated:

Applicants by Edward V. Schwiebert, Esq.
Neighbors by Jon S. Readnour, Esq. and Peter Schmalz,  Esq.
CPC by Michael Winslow
Town of Clarendon (“Clarendon”)  by Michael J. Klopchin

The Board conducted a site visit, during which it placed its observations on the record.
The Board accepted documentary and oral evidence into the record and heard opening
and closing statements. After recessing the hearing, the Board deliberated on June 23,
1999, July 21,1999, and August 181999.

Based upon a thorough review of the record, related argument, and the parties’
proposed findings of fact and conclusions of law, the Board declared the record complete
and adjourned. The matter is now ready for final decision.

To the extent that any proposed findings of fact are included within, they are
granted; otherwise, they are denied. See Secretarv.  Aeencv of Natural Resources v.
Unner  Vallev Regional Landfill Corp., Docket No. 96-369, slip op. at 13 (Vt. Nov. 7,
1997); Petition of Village of Hardwick  Electric Department, 143 Vt. 437,445 (1983).

II. ISSUES ON APPEAL

1. Whether, pursuant to 10 V.S.A. $6086(a)(8),  the Project will have an
undue adverse effect on aesthetics.

2. Whether, pursuant to 10 V.S.A. $ 6086(a)(lO),  the Project fails to conform
with the Clarendon Town Plan (“Town Plan”).

III.

1.

2.

FINDINGS OF FACT

Applicants are John A. Russell Corporation and Crushed Rock, Inc. which, since
1998, is a wholly owned subsidiary of John A. Russell Corporation. John A.
Russell, Jr. is the President of both entities.

Crushed Rock, Inc. owns land easterly of Vermont Route 133 in Clarendon,
Vermont, which is the location of a previously permitted rock quarry, authorized
under land use permit series #lRO489 (“Quarry Permit”). The Quarry Permit
authorized quarrying and processing, including crushing, grinding, and screening
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3.

4.

5.

6.

7.

8.

of dolomite.

In August 1998, Applicants filed an application to amend the Quarry Permit to
authorize the construction and operation of a bituminous asphalt plant (“Asphalt
Plant”), a diesel generator, four asphalt cement tanks and fuel tanks, together with
various roadway, drainage, and other improvements (previously defined as the
“Project”), each explained in more detail below.

The Asphalt Plant is proposed to be sited in an area measuring approximately 150
meters (east-west) by 350 meters (north-south) surrounded by an 8’ high fence.
The Asphalt Plant would be located at the “bottom” of the site, in a low spot
where gravel has been removed. Additional grading would be conducted at this
location both to provide gravel for operation of the Plant and to lower the
elevation of the Plant. The Asphalt Plant would be located approximately 300
meters northwest of the crushing operation approved under the Quarry Permit
(“Crushing Operation”).

The Asphalt Plant would be in an area where permitted gravel operations have
been and are being conducted.

The Project would include the installation of contained gravel processing
equipment, which is packaged in various modules or components that are lifted
into place and fitted together and in which gravel would be mixed with heated
asphalt cement. The Project would also include the installation of storage bins for
holding different sizes of aggregate to produce different grades of asphalt paving.
It would include an office trailer that would serve as the control building. With
the exception of the Asphalt Plant itself, none of the other improvements would
exceed a height of fifteen feet above grade.

The proposed diesel electric generator would power both the Asphalt Plant and
the Crushing Operation. Additional power would be brought in from Vermont
Route 133 if required. The power would be brought in from the south of the
Project site.

The Project includes the installation of two 15,000 gallon asphalt cement tanks
and one 10,000 gallon fuel tank located to the west of the Plant. It would also
include one 1,000 gallon fuel tank located near the generator and Crushing
Operation. The tanks would be located within containments  in order to prevent
the release or spill of the contained material. The containment would have a
capacity equal to one and one-half times the size of the largest tank. The
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9.

10.

11.

12.

13.

containment and the tank loading area would be surrounded by a paved area. In
addition, John A. Russell Corp. has prepared and would utilize a spill prevention
control and countermeasures plan (SPCC) that outlines procedures to be followed
in fuel handling, spill prevention, and clean-up in the event of a spill.

The Project includes the addition of pavement to the access road and the roadways
to the Asphalt Plant. The access driveways in and around the Asphalt Plant would
be paved and laid out in a loop design. This design would ensure that vehicles
entering the area to pick up loads of asphalt would travel in a forward direction,
avoiding the need to reverse direction and sound warning alarms.

The Asphalt Plant would be operated during the hours of operation and in
accordance with all conditions presently in effect under the Quarry Permit. The
Asphalt Plant would operate between 6:30 a.m. and 5:30 p.m., Monday through
Friday, and from 9:00 a.m. to noon on Saturday, from May 1 through November.

All trucks and equipment permanently assigned to the site would be fitted with
“radar” back-up alarms which sound an alarm only when a person or an obstacle
is in the way. The existing quarry operation requires the use of back-up warning
alarms.

The Project proposes the use of two sedimentation ponds (both previously
approved but only one of which was required in the prior operations) that will
treat process water and storm water runoff. Only naturally occurring stone and
aggregate would be washed; the asphalt would not be washed. The sedimentation
ponds would clarify the water and contain settled materials that otherwise might
leave the site. In view of the gravelly nature of the area, much of the collected
water would be absorbed into the ground (further avoiding risk of overflow) but,
over time, the settled material would tend to seal the ponds, thereby retaining
water for recycling and re-use in the process. In the event the water level in the
ponds rose high enough to overflow at the designed discharge from the ponds, the
settled materials would be removed (which is the purpose of the ponds) and the
water leaving would be clear. In addition, the areas around the sedimentation
ponds would be contoured and grassed to achieve sheet flow of such water as may
enter the ponds.

The sedimentation ponds would be cleaned as necessary and any materials
removed would not be deposited on top of areas where gravel later would be
extracted or other operations might be conducted.
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14.

15.

16.

17.

18.

19.

20.

21.

The sedimentation ponds are elevated (in excess of 15 feet for the existing pond
and 40 feet for the pond that has not yet been constructed) above the Clarendon
River and are above the loo-year flood plain.

Applicants propose to regrade exposed soils around the area where the Asphalt
Plant would be located. These areas would be planted with vegetation to provide
pre-filtration of storm water runoff, which would be directed to the sedimentation
ponds.

The Project includes the construction of a berm and plantings to the west (view
side) of the Asphalt Plant and associated operations. The berm would be
approximately 400’ in length and 8’ to 10’ in height. The berm would be planted
with three rows of conifers, 10’ to 12’ in height, and staggered in arrangement.

Applicants selected greens, grays, and medium to dark brown colors for the
proposed structures. The surrounding woodland varies in appearance depending
upon the season. Grays, greens, and medium to dark browns predominate as the
natural woodland colors.

The Project proposes that lighting on-site be limited to those areas and times when
necessary for the safety of the employees working at the site and would be of a
shielded, downcast design.

The Project site is located along Vermont Route 133 between West Rutland and
the Towns of Clarendon and Middletown Springs. The area is characterized by
high mountains and narrow valleys, farmhouses and other residences, barns,
cornfields, and meadows. The area surrounding the proposed Asphalt Plant is
pastoral and includes a mix of woodland habitat, open fields, and the Clarendon
River.

The land directly across the Clarendon River from the Project site is currently
owned by the Chapman family. Part of the land is used to train and ride horses in
dressage. Other portions of the land are used for hay and corn production. The
Gorham farm is located about 500 yards north of the Chapman farm.

The Clarendon River travels through the valley ultimately passing within a 150
feet of the proposed Asphalt Plant. The Clarendon River is a brown, rainbow, and
brook trout fishery for several miles through this neighborhood. Migratory birds
including ducks and geese stop at the river and wetlands along the Atlantic
Flyway. The lands surrounding the Project site host deer in great abundance. The
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22.

23.

24.

25.

26.

27.

Neighbors see them grazing in pastures and near their homes. They also observe
fox, squirrels, skunks, raccoon, rabbits, opossum, and weasels. Coyote are heard
at night and occasionally seen during the day. The Neighbors have seen otters,
beaver, bobcats, and bear. The Neighbors commonly observe hawks, bluebirds,
finches, herons, robins, cardinals, piliated woodpeckers, crows, ravens, and
turkeys near homes surrounding the proposed Asphalt Plant.

The area in the immediate vicinity of the proposed Asphalt Plant is a recreational
resource for biking, swimming, hiking, jogging, fishing, boating and horseback
riding. The McCormack  Campground, located immediately to the south of the
Project site along the Clarendon River, has been used for many years by local
residents for picnics, camping, and fishing.

An historic colonial home is located across the road from the access road for the
proposed Asphalt Plant. Several beautiful historic homes are located nearby in
the village of Clarendon Springs.

There are nine homes within one-half mile of the Asphalt Plant. In this same area,
there are 503 acres of land. This translates into a residential density of 55.8 acres
per home, typical of a rural area.

Limited commercial activity in the area includes a machine shop, a dairy supply
business, and two used-car lots, one of which is operated from a barn surrounded
by meadows.

The quarry where the Asphalt Plant would be located has been in operation since
the early to mid- 198Os, and has involved blasting, crushing, and screening
operations. The level of operations has varied over time. The existing quarry and
associated aggregate processing areas, stockpiles, and gravel extraction area are
approximately 25-30 acres in size and are surrounded by mixed deciduous and
coniferous woodland with a high percentage of coniferous forest. Elevations in
the existing quarry and gravel pit range from an elevation of approximately 595’
to 780’. The proposed site of the Asphalt Plant is located at a base elevation of
approximately 595’, the lowest area within the existing quarry and gravel
operation.

The Asphalt Plant and stack are the largest structures proposed by the Applicants.
The Asphalt Plant would be approximately 55’ in height with a footprint of
approximately 15’ by 40’. The stack would be approximately 65’ in height and 4’
to 5’ in Idiameter.
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29.

30.

31.

32.

33.

The Project site is surrounded on the north, south, and east by forests, and on the
west by a mixture of field and forest. To the west is a largely solid row of trees,
primarily cottonwoods and other deciduous varieties, which provide a screen
between the Project site and the Clarendon River / Route 133. The riverbank near
the Project site is stable and well-vegetated.

The Asphalt Plant would be sited so that its narrowest dimension is oriented
toward the primary potential viewpoints to the west limiting its exposure to view.

Observers from occasional points along Route 133 and from some of the scattered
residences in the valley would have limited views of the Project. The views of the
Project from Vermont Route 133 would be sporadic and brief in duration. The
highway is l/5 to l/4 of a mile from the Project site at its closest point. The speed
limit along this portion of the highway is 40 MPH and the alignment is such that
no views from the highway would be focused on the Project site. The highway
elevation is approximately even with the Project site at a distance of l/5 to l/4 of
a mile from the highway. The view extends across a broad field before being
abruptly interrupted by a substantial existing woodland barrier west of the Project
site. The existing woodland barrier is approximately 250’ deep with primarily
deciduous trees ranging from 20’ to 70’+ in height. The woodland would screen
most proposed structures except for the tops of the Asphalt Plant and stack.

The Project may be visible from a point located over l/2 mile from the Project site
where the Asphalt Plant would be visible for only a brief moment to the
northbound viewer.

The primary viewpoints would be from across the valley at distances ranging from
l/5 to l/4 of a mile and greater from the Project site. Views from residences
would be partially screened by existing vegetation. As seen from these views, the
Project would have a backdrop of existing hillside and woodland. The Project
would not break the ridge line behind the Project site because the Project would
be located at the very lowest point in the quarry area and very low in the valley.
As seen from the highway and from the scattered residences closest to the Project
site, including that owned by Eric Jensen, the top of the plant and the top of the
stack would be visible.

There is substantial intervening vegetation and landform between the McCormack
campground and the Project site. The Asphalt Plant would not be visible from the
campground. Observers in and near the historic homes in Clarendon Springs
would have no view of the Project.
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34.

35.

36.

37.

38.

39.

40.

During cool weather, water vapor would be visible rising from the stack. There
would be occasions when the condensed water vapor would be noticeable, such as
during the startup period on cold or humid mornings, but it would not be common
and it would not be pervasive. The duration of the plume would be short.

No open space would be lost as a result of the Project. The existing woodland
would not be removed for construction of the Asphalt Plant.

The Project is not located in a visually sensitive area, such as a ridgeline, steep
slope, shoreline or floodplain.

An air pollution construction and operating permit, number AOP-98-001, for both
the Asphalt Plant and the quarrying and rock crushing facility, was issued on
August 10, 1998. The permit restricts the operation of the plant so that it
complies with the U.S. Environmental Protection Agency and Vermont Agency of
Natural Resources Secondary Ambient Air Pollution Standards. It also restricts
odors and other fugitive emissions emanating from the Project site. In addition, it
ensures that air pollution levels around the Project do not significantly deteriorate
as a result of the Project.

The operation of the Project would not create a level of sound that could
adversely affect people’s hearing. The sound levels produced at the Asphalt Plant
would not exceed 70 dBA at the property line, which is the standard applied to the
applicant in the current Act 250 permit. Sound emissions from the Asphalt Plant
would be contained by the enclosure of the processing equipment with baffles.
Trucks entering the Project site would be routed in a fashion to avoid backing and
sounding alarms, and earth-moving equipment permanently assigned to the
Project site would be fitted with so-called radar back-up alarms so as to avoid
sounding except when circumstances or conditions warrant.

Clarendon has a duly adopted local plan. The currently effective Clarendon Town
Plan (“Town Plan”) was adopted in June 1995.

The Town Plan includes the following statements:

[Action is required to] make a community a better place . . . [and it]
requires vision and shared goals to insure that the actions that are taken are
truly consistent with the type of community the people living in it hope to
create.
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The scale of development within the Town will be consistent with the
community’s generally rural nature.

Negative impacts on natural resources - including air, water, land, and
wildlife in various form - will be minimized and, wherever possible,
mitigated. Much of the community will remain distinctly rural.

Goals and Objectives to Guide Future Growth . . . Preserve rural character
by maintaining the historic settlement pattern of more densely settled
villages and neighborhoods surrounded by undeveloped land.

Support the protection of historic sites and landmarks. Regard the town’s
cultural resources and historic settlement pattern as significant, non-
renewable resources that create a special sense of place and community
well-being.

Policies for Facilities and Services . . . Discourage land uses that would
significantly diminish the value and availability of outdoor recreation
activities.

The Town Plan has created seven (7) land use districts that are described in the
narrative “Future Land Use” section: Conservation, Commercial, Residential-
Commercial, Industrial, Village, Agricultural/Rural Residential, and Residential.
The districts are also set forth in the Town Plan on a map captioned “Clarendon,
Vermont - Future Land Use.” The district names in the narrative are similar to,
but not exactly like, the names in the map legend. Specifically, the “Recreation
and Municipal Forest” district shown on the map is not mentioned in the
descriptive material; the “Commercial Residential” district on the map is called
the “Residential-Commercial” district in the narrative; and the “Agricultural
Residential” district on the map is called the “Agricultural/Rural Residential”
district in the narrative.

The Asphalt Plant would be located in the Residential district as shown on the
Future Land Use Map and as described at page 73 of the Town Plan. The land
uses in the Residential district are described as follows:

The purpose of the residential district is to provide for residential and
other compatible uses at densities appropriate with the physical capability
of the land and the availability of community facilities and services.
Planned  residential developments, open space preservation, and other
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44.

45.

46.

47.

48.

techniques for preserving the rural character of these areas are encouraged.
Development should take place in such a way that any irreplaceable,
unique, scarce resources and natural areas are not harmed.

The “Industrial” district narrative ends with the sentence: “Other uses
incompatible with industrial uses, such as residential, will be discouraged for the
health, safety and welfare of the community.”

The Town of Clarendon has three Industrial districts as indicated on the Future
Land Use Map of the Town Plan. All three have active industrial and commercial
uses consistent with the policy goals and objectives of the Town Plan. They are
all located to the east of U.S. Route 7, which travels through Clarendon in a north-
south direction. The Project site is located to the west of U.S. Route 7.

The Town Plan has no section devoted to scenic and aesthetic resources. The
Town Plan has no scenic areas inventory and includes no policies specifically
addressing aesthetics or scenic resources. The Town Plan includes no map of
scenic areas.

The Clarendon zoning regulations were published in three sections: the 1976
regulations, the 1979 amendments, and the 199 1 flood area regulations. The
zoning regulations also include a map dated February 1979 showing land use
districts. There are no other maps attached to the zoning regulations. The 1979
zoning amendments establish a “Residential” district as well as three development
districts (Residential-Agricultural, Residential-Commercial, and Commercial-
Industrial) and a flood hazard district. The Commercial-Industrial districts are
located to the east of U.S. Route 7 in approximately the same locations as the
Industrial districts indicated on the Town Plan’s Future Land Use Map. In
addition, the zoning map indicates one small area as Commercial-Industrial to the
west of Route 7 in an area that the Town Plan identifies as a Commercial district.

The Project site lies in the “Residential-Commercial” district of the zoning map.

The language of Section 42 1, Commercial and Residential, of the 1979
amendments supersedes that section of the 1976 ordinance and states:
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51.

52.

IV.

Section 42 1 Commercial and Residential (amended, Jan. 1979)
Uses Permitted:
(a) Residential: as permitted in Residential R district.
(b) Commercial: All usage excluding manufacturing.
(c) Agricultural: As permitted in Agricultural and Rural

Residential A-R district.
Exceptions: The following are not permitted in the Commercial and

Residential district:
(a) Rendering Plant
(b) Automobile graveyard
(c) Junkyard

Section 423 of the 1979 amendments, which follows the descriptions of the
“Commercial and Residential” and “Commercial-Industrial” districts, reads as
follows:

Upon application to the board of adjustment, the board of
adjustment may approve uses in the Commercial and Residential
and Commercial-Industrial district, other than those specifically
permitted therein, subject to the procedures applicable to
conditional use approval set forth in 24 V.S.A. 4407(2).

The Clarendon Zoning Board approved the Project on October 8,1998.

The Clarendon Selectboard and the Clarendon Planning Commission testified to
their belief that the Project does not conform with the Town Plan.

No evidence was provided that any of the commercial enterprises in the vicinity
of the Project site commenced business after the effective date of the Town Plan.

CONCLUSIONS OF LAW

A. Scope of Review and Jurisdiction

When a party appeals from a District Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that files an appeal or
cross-appeal, according to the rules of the [Bloard.” 10 V.S.A. $6089(a)(3). Board rules
provide for the de novo review of a District Commission’s findings of fact, conclusions
of law, and permit conditions. EBR 40(A). Thus, the Board cannot rely upon the facts
stated or conclusions drawn by the District Commission in this matter concerning the
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criteria on appeal. Rather, it must regard the Decision as evidence to be offered by the
parties.

There is Act 250 jurisdiction over the Project because it involves changes to a
previously permitted project.

B. Criterion 8 (aesthetics)

Before issuing a permit, the Board must find that a proposed project will not have
an undue adverse effect on the aesthetics of the area. 10 V.S.A. 6 6086(a)(8). The
burden of proof is on the Neighbors under Criterion 8, id. $6088(b),  but the Applicants
must provide sufficient information for the Board to make affirmative findings. See. e.gL,
Re: Black River Valley  Rod & Gun Club. Inc., #2S 1019-EB, Findings of Fact,
Conclusions of Law, and Order at 19 (June 12, 1997) [EB #65 1 R] and cases cited therein.
Thus, even when there is no opposing party or evidence in opposition with respect to
Criterion 8, an applicant will not automatically prevail in the aesthetics issue. See. e.e,
Re: Herndon and Deborah Foster, #5RO891-8B-EB,  Findings of Fact, Conclusions of
Law, and Order at 12 (June 2,1997) [EB #665].

1. Adverse Effect

The Board relies upon a two part test to determine whether a project satisfies
Criterion 8. First, it determines whether the proposed project will have an adverse effect
under Criterion 8. Id. See also Re: James E. Hand and John R. Hand. d/b/al Hand
Motors and East Dorset Partnership, #8B0444-6-EB  (Revised), Findings of Fact,
Conclusions of Law, and Order at 24-25 (Aug. 19,1996)  [EB #629R]; Re: Guechee
Lakes Corp., #3WO41 l-EB and #3 WO439-EB,  Findings of Fact, Conclusions of Law, and
Order (Nov. 4, 1985) [EB #241].

[T]he Board looks to whether a proposed project will be in harmony with
its surroundings or, in other words, whether it will “fit” the context within
which it will be located. In making this evaluation, the Board examines a
number of specific factors, including the nature of the project’s
surroundings, the compatibility of the project’s design with those
surroundings, the suitability for the project’s context of the colors and
materials selected for the project, the locations from which the project can
be viewed, and the potential impact of the project on open space.

Hand. supra at 25.
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Applicants propose to develop the Project to the west of U.S. Route 7 and the east
of Vermont Route 133 between West Rutland  and the Towns of Clarendon and
Middletown Springs. The area is characterized by high mountains and narrow valleys,
farmhouses and other residences, barns, cornfields, and meadows. The area immediately
surrounding the proposed Asphalt Plant is pastoral and includes a mix of woodlands,
open fields, and a stream. The area also serves as a recreational resource for biking,
swimming, hiking, jogging, fishing, boating, and horseback riding. In addition, the
adjoining areas support a variety of wildlife.

Although the Project would be located at the site of a previously permitted rock
quarry, the proposed Project would not “fit” within the context of the surrounding area.
The Board concludes that the Project would be out of character with its surroundings and
that the construction and operation of an Asphalt Plant would have an adverse effect on
the scenic and natural beauty and aesthetics of the area.

2. Undue

Because the Board has concluded that the Project would have an adverse effect
under Criterion 8, the Board must evaluate whether the adverse effect is “undue.” I&.
The Board will conclude that the adverse effect is undue if it reaches a positive finding
with respect to any one of the following factors:

1. Does the Project violate a clear, written community standard
intended to preserve the aesthetics or scenic beauty of the area?

2. Have the Applicants failed to take generally available mitigating
steps which a reasonable person would take to improve the harmony of the
Project with its surroundings?

3. Does the Project offend the sensibilities of the average person? Is
it offensive or shocking because it is out of character with its surroundings
or significantly diminishes the scenic qualities of the area?

See. e.g, Black River, sunra  at 19-20; Hand. supra at 25-29; Quechee  Lakes, supra at
19-20.

Criterion 8 “was not intended to prevent all change to the landscape of Vermont
or to guarantee that the view a person sees from his or her property will remain the same
forever.” Re: Okemo Mountain. Inc., #28035 1-8-EB, Findings of Fact, Conclusions of
Law, and Order at 9 (Dec. 18, 1986) [EB #305]. Nevertheless, projects that result in the
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loss of open space and the alteration of vistas can have an adverse effect on aesthetics and
scenic beauty. &, Re: Thomas W. Brvant and John P. Skinner, #4CO795-EB, Findings
of Fact, Conclusions of Law, and Order at 21 (June 26,199l) [EB #466]. See also Re:
Maple Tree Place Associates, #4C0775-EB,  Findings of Fact, Conclusions of Law, and
Order at 48-49 (June 25, 1998) [EB #700]; Re: George.  Marv. and Rene Boissoneault,
#6F0499-EB,  Findings of Fact, Conclusions of Law, and Order at 19 (Jan. 29, 1998) [EB
#678].

a. Written Community Aesthetic Standard

The Town Plan includes several statements regarding the desire to protect the
town’s rural character and protect historic sites and recreational opportunities. Finding
40. These statements are broad and general in nature. They neither address specific
aesthetic resources nor identify the area surrounding the proposed Asphalt Plant as a
location of particular concern. Although the Town Plan clearly evinces a general desire
to preserve the rural character of the town as a whole, the Plan does not contain a clear,
written community standard regarding aesthetics and scenic beauty applicable to the area
in which the Project would be located. Compare the instant proceeding with Re: Herbert
and Patricia Clark, #lR0785-EB,  Findings of Fact, Conclusions of Law, and Order at 35-
37 (Apr. 3,1997) [EB #652] (Brandon  Town Plan constituted clear, written community
standard where it established and defined three categories of scenic resources, contained
an inventory that described 30 scenic areas, and provided recommended policies and
implementation measures for protecting the scenic value and resources of the listed areas
and where the proposed project was located in one of the scenic areas listed in the
inventory) d Re: The Mirkwood Grouu  and Barrv Randall, #lR0780-EB,  Findings of
Fact, Conclusions of Law, and Order at 22-23 (Aug. 19,1996)  [EB #641] (Pittsford
zoning ordinance constituted clear, written community standard where proposed radio
tower was located within conservation district and the ordinance contained a clear
statement of the community policy against use of conservation district lands for anything
other -than dwellings, forestry, and agriculture).

No other evidence of a clear, written community standard was proffered. The
record is devoid of a clear, written community standard intended to preserve the
aesthetics or scenic beauty of the area in which the proposed Project is located.
Therefore, the Board concludes that no such standard would be violated by the Project.
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b. Generally Available Mitigating Steps

Applicants propose to locate the Asphalt Plant at the lowest elevation on the site.
They would align the Plant so that its narrowest dimension is oriented toward the primary
potential viewpoints. The Project would not be situated in a visually sensitive area, such
as a ridgeline, steep slope, shoreline, or floodplain. The Project would be located away
from the road. An intervening wooded area, although primarily deciduous, forms a
substantial barrier approximately 250 feet deep between the road and the Project site.
Views of the Project would be further minimized by the proposed berm, staggered rows
of conifers, and earth-toned building colors. Noise from the Asphalt Plant would be
controlled by the loop design of the driveways, “radar” back-up alarms on trucks and
equipment, and baffles enclosing equipment.

Despite the fact that the Asphalt Plant may be partially visible at certain times of
the year, Applicants have taken reasonable mitigating steps to screen the Project from
neighbors and persons traveling on Route 133. These efforts mitigate the adverse effect
of the Project and assist in harmonizing it with its surroundings. Comnare, u,
Boissoneault, supra at 20-2 1 (mitigating steps not taken where applicants attempted to
hide poor design behind a row of trees rather than make effort to harmonize the proposed
project with its surroundings). Therefore, Applicants have taken generally available
mitigating steps which a reasonable person would take to improve the harmony of the
Project with its surroundings.

C. Offensive or Shocking

For the reasons stated above in Section IV.B.2.b.,  Applicants have designed and
sited the Project in such a manner that it would be effectively screened with minimal
visual or auditory impact. Therefore, the Board concludes that the Project would not be
shocking or offensive to the sensibilities of the average person nor would it significantly
diminish the scenic value of the area.

3. Conclusion

The Neighbors have failed to sustain their burden of proof as to the second inquiry
under Criterion 8. Although the Board concludes that the Project would have an adverse
effect on the scenic and natural beauty and aesthetics of the area, no evidence has been
presented supporting a conclusion that the adverse effect would be undue. Accordingly,
the Board concludes that the Project conforms to 10 V.S.A. 0 6086(a)(8).
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C. Criterion 10 (town plan)

Before issuing a permit, the Board must find that the Project is in conformance
with the Town Plan. Id. $6086(a)(lO).  The burden of proof, which consists of both the
burden of production and the burden of persuasion, is on the Applicants. Id. 3 6088(a).

If the town plan provisions are specific, they are applied to the proposed project
without any reference to the zoning regulations. A provision of a town plan evinces a
specific policy if the provision: (a) pertains to the area or district in which the project is
located; (b) is intended to guide or proscribe conduct or land use within the area or
district in which the project is located; and (c) is sufficiently clear to guide the conduct of
an average person, using common sense and understanding. Mirkwood, suura at 29.

If the provisions are ambiguous, however, the Board examines the relevant zoning
regulations for provisions which resolve the ambiguity. This does not mean that the
Board conducts a general review of a project for its compliance with the zoning
regulations, but rather it sees if there are provisions in the zoning regulations that address
the same subject matter that is at issue under the town plan. Re: Fair Haven Housing
Limited Partnership and McDonald’s Corporation, #lR0639-2-EB,  Findings of Fact,
Conclusions of Law, and Order at 19 (Apr. 16, 1996),  affd, In re Fair Haven Housing
Limited Partnership and McDonald’s Corporation, Docket No. 96-228 (Vt. Apr. 23, 1997)
(unpublished) [EB #643].

1. Specificity of Town Plan

The Board must first decide whether the appropriate Town Plan provision is
“specific” pursuant to the three-part test outlined in Mirkwood, supra at 29.F i r s t ,  t h e
Board considers whether the provision pertains to the district in which the Project would
be located. The Future Land Use Map of the Town Plan identifies the district within
which the Project would be located as “Residential.” The Residential district is described
in the Town Plan’s Future Land Use narrative. See Finding 42. Thus, the Town Plan’s
Future Land Use Map and narrative pertain to the district in which the Project would be
located.

Second, the Board must consider whether the appropriate Town Plan provision is
intended to guide or proscribe conduct or land use within the area or district in which the
Project would be located. The Town Plan states that the purpose of the Residential
district is “to provide for residential and other compatible uses.” The narrative
encourages techniques for preserving the rural character of the Residential districts and
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cautions that “[dlevelopment  should take place in such a way that any irreplaceable,
unique, scarce resources and natural areas are not harmed.” The Board concludes that the
Future Land Use narrative is intended to guide or proscribe both conduct and land use
within the Residential district.

Finally, the Board must consider whether the appropriate Town Plan provision is
sufficiently clear to guide the conduct of an average person, using common sense and
understanding. “The purpose of the [Rlesidential  district is to provide for residential and
other compatible uses at densities appropriate with the physical capability of the land and
the availability of community facilities and services.” Finding 42 (Town Plan at 73).
Applicants assert that the phrase “other compatible uses” is not defined and could have
several meanings. Applicants argue that the phrase could mean uses compatible with
residential uses, uses compatible with the physical capability of the land, or uses
compatible with the community facilities and services. The Board concludes that it is
clear from the plain language and grammatical construction of the provision that the
“other . . . uses” must be compatible with “residential . . . uses.”

The Residential district narrative evinces an overriding intent to protect the rural,
residential nature of areas like that surrounding the Project site. When the Residential
district narrative is read as a whole, it is clear to an average person, using common sense
and understanding, that industrial uses are not compatible with residential uses under the
Town Plan. This clear meaning is enhanced by the Industrial district narrative that states:
“Other uses incompatible with industrial uses, such as residential, will be discouraged for
the health, safety and welfare of the community.“1 Finding 43. In addition, the Future
Land Use Map clearly segregates and confines all future industrial uses to the eastern side
of U.S. Route 7; no industrial districts are envisioned to the west of Route 7, the location
of the Project site.

Furthermore, no evidence was provided that any of the limited industrial and
commercial activity in the area surrounding the proposed Project post-dated the adoption
of the Town Plan. Therefore, contrary to Applicants’ implications, the fact that industrial
and commercial uses currently exist within the Residential district is of no significance in
determining conformance with the Town Plan. The future land use portions of a town
plan are a guide forfuture community development. See I(alakowski v. John A. Russell
Corp.., 137 Vt. 219,225 (1979). A town plan will not necessarily reflect a desire to
continue development in the same manner and in the same locations as occurred before

* The Board notes that the profound potential difference between industrial uses and
commercial uses affects their relative compatibility with residential uses.
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adoption of the plan. The Town Plan evinces a clear intent to restrict future industrial
development to the east of U.S. Route 7.

Applicants point out that the Future Land Use narrative does not specifically
preclude manufacturing or other uses in the “Residential” district nor does it specifically
authorize them. Applicants urge the Board to interpret the provision as suggesting the
use of site plan review or conditional use approval for industrial and manufacturing uses.
Contrary to Applicants’ assertions, it is not necessary for a Town Plan to list specific uses
that are prohibited or permitted in a particular district. That level of specificity is
appropriate in a zoning ordinance, and is not necessarily found in a town plan. A town
plan is “merely an overall guide to community development. . . . Often stated in broad,
general terms, [a town plan] is abstract and advisory. Zoning bylaws, on the other hand,
are specific and regulatory.” Kalakowski, 137 Vt. at 225.

The Board concludes that the Town Plan is sufficiently clear to guide the conduct
of an average person, using common sense and understanding. Mirkwood, supra.
Comnare the Town Plan with. e.g.. Hand. supra at 3 1 (town plan’s statement that the
purpose of the C-I District is to provide locations of “adequate size” to attract commercial
and industrial development was not sufficiently clear). Within the Residential district,
the Town Plan envisions residential uses and uses compatible with residential uses. The
construction and operation of an Asphalt Plant is not compatible with residential uses.
The Board is not compelled to conclude that the Town Plan provision is unclear merely
because Applicants assert that the provision, or any part of it, is ambiguous. Cf. Re:
>, Declaratory
Ruling #362, Findings of Fact, Conclusions of Law and Order at 17 (Nov. 18, 1998)
(party’s assertion that certain statutory language could have a different meaning does not
compel the Board to conclude that the statute is not clear on its face). S&x alsO Re:
Philin  Gerbode, #6F0396R-EB-1,  Findings of Fact, Conclusions of Law, and Order at 17
(Jan. 29, 1992) [EB #486]  (“While the Board considers the opinion testimony from towns
and other parties concerning whether a particular project conforms with the town plan,
the town plan itself is the evidence and the Board must make its independent judgment.“).
The applicable Town Plan provision is clear and specific. The Board concludes that the
Project does not conform to the Town Plan.

2. Zoning Regulations

Because the Board concludes that the Town Plan is specific, it does not look to
the zoning regulations for guidance in interpreting the Town Plan. Nevertheless, even if
the Board were to-look to the Clarendon zoning regulations, it would still conclude that
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the Project does not conform to the Town Plan for at least two independent reasons.

First, the Board concludes that the Clarendon zoning regulations are not relevant
to and can provide no guidance in the interpretation of the Town Plan. The Board may
examine relevant sections of zoning by-laws for help in resolving ambiguous town plan
provisions. Fair Haven Housing, supra. By statute, “zoning bylaws ‘have the purpose of
implementing the [Town] plan, and shall be in accord with the policies set forth therein.“’
In re Molgano,  163 Vt. 25,30 (1994) (quoting 24 V.S.A. $4401(a)). “Zoning is properly
conceived of as the partial implementation of a plan of broader scope. It must reflect the
plan . . . .‘I Kalakowski, 137 Vt. at 225 (citations omitted). Therefore, in most instances,
a zoning ordinance that greatly precedes a town plan cannot be considered the specific
implementation of the plan. Re: Howe Center Limited, #lRO770-EB,  Findings of Fact,
Conclusions of Law, and Order at 36 n.2 (May 4, 1995) PB #614]  (zoning ordinance
adopted in 1948 was not specific implementation of town plan adopted in 199 1). See
& Gerbode, supra at 17 (“although zoning by-laws are supposed to implement the
policies in a town plan, they do not always do so”).

The pertinent provisions of the Clarendon zoning regulations were last amended
in 1979. The Town Plan was adopted in 1995. The zoning regulations pre-date the Town
Plan by sixteen years. Moreover, the districts set forth in the Town Plan are more
numerous and more specific than those established in the 1979 zoning regulations. This
supports the Board’s conclusion that the Town of Clarendon intended to adopt a Town
Plan that was substantially different from the older zoning by-laws.2  The zoning by-laws
do not implement the Town Plan3 Accordingly, even if the Board had concluded that the
Town Plan was ambiguous, the 1979 zoning regulations would provide no guidance in
resolving the ambiguity. When a zoning ordinance is unhelpful or does not exist, the
Board must “resort to construing the [P]lan  as best as it can based on the plain language

* One important similarity, however, is that industrial activity is concentrated on the
eastern side of U.S. Route 7 in both the Town Plan and the 1979 zoning regulations.

3 Moreover, approval of the Project by the Zoning Board of Adjustment is
inconsequential in determining whether the Project conforms to the Town Plan. Gerbode,
Where zoning regulations do not implement the town plan, a projectsupra at 17.
proponent must satisfy two potentially incompatible documents -- it must comply with
the zoning ordinances to satisfy municipal requirements and it must conform to the Town
Plan for Act 250 purposes. Thus, it is entirely possible that a proponent will receive town
approval and be denied an Act 250 permit. It is also possible that the reverse will occur
and town approval will be withheld despite the issuance of a land use permit.
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of the document or using other evidence of municipal legislative intent.” Foster. supra at
14. The Board’s best interpretation of the Town Plan leads it to conclude that the Project
does not conform to the Town Plan.

Second, even if it determined that the Town Plan was ambiguous and that the
zoning regulations were relevant to the Plan’s interpretation, the Board would conclude
that the Project does not conform to the Town Plan. The Project site is in the
“Residential-Commercial” district of the zoning map. The Project is clearly an industrial
or “manufacturing” use. Industrial and manufacturing uses are not permitted uses in the
“Commercial and Residential” district as defined in the 1979 zoning amendments. Such
uses would therefore be allowed only as a conditional use if first approved by the zoning
board of adjustment.

Applicants assert that Section 423 of the 1979 amendments (Finding 49) is a
broad and encompassing authorization for conditional uses, indicating that there is no
limitation on what may be approved as a conditional use in the Commercial-Residential
district where the Project site is located. Applicants argue that, by reviewing and
applying the zoning ordinance, an industrial or manufacturing use can be considered a
“compatible use” under the Town Plan if the project proponent can secure a conditional
use permit from the zoning board of adjustment.

Applicants’ arguments are not persuasive. Applicants’ assertions result in a
conclusion that any use is a “compatible use” in the Town Plan’s Residential district
provided that it first receives a conditional use permit.“ If the Town Plan was ambiguous
and the Clarendon zoning regulations were relevant, the regulations simply would not
provide clarity to the Town Plan. As a result, the Board would “resort to construing the
[Plan] as best as it [could] based on the plain language of the document.” Foster. supra at
14. The Board’s best interpretation of the Town Plan leads it to conclude that the Project
does not conform to the Town Plan.

4 Not only is an industrial use such as the Asphalt Plant not a permitted use in the
Commercial and Residential district, but the zoning regulations do not list it as a potential
conditional use. Applicants’ interpretation of the zoning regulations and Town Plan is so
expansive that it would provide no guidance to potential developers. Compare, u,
Hand. supra at 34 (zoning by-laws that speczjkali’y  allowed “[SItores,  sales and
showrooms for the conduct of retail business” and “[a]n  automobile service station or
garage” resolved question of whether automobile dealership that included sales and
service facilities conformed to an ambiguous town plan).
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3. Conclusion

The Board concludes that the Town Plan is not ambiguous and that, based upon
the plain meaning of the document, the Project does not conform to the Plan.
Furthermore, even if the Board had concluded that the Town Plan was ambiguous, the
Clarendon zoning regulations provide no clarification for two independent reasons and
the Board would again conclude, based upon its best interpretation of the Town Plan, that
the Project does not conform to the Plan. The Board is unable to reach an affirmative
conclusion as to 10 V.S.A. $6086(a)(lO)  and, therefore concludes that the Project would
be detrimental to the public health, safety, and general welfare. 10 V.S.A. $6087(a).
The Board denies Land Use Permit Application #lR0489-6-EB.

V. ORDER

1. The Project conforms with 10 V.S.A. $ 6086(a)(8) (aesthetics).

2. The Project does not conform with 10 V.S.A. 6 6086(a)(lO)  (town plan).

3. Land Use Permit Application #lR0489-6-EB is denied.

4. Jurisdiction is returned to the District #1 Environmental Commission.

Dated at Montpelier, Vermont this 19th day of August, 1999.

ENVIRONMENTAL BOARD*

Rebecca J. Day, Alternate Member**
John Drake
John T. Ewing
George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Donald Sargent, Alternate Member

Board Members Alice Olenick and Robert H. Opel did not participate in this proceeding. \



RE: John A . Russell Corporation and Crushed Rock, Inc.
Land Use Permit Application #l R0489-6-EB

Findings of Fact, Conclusions of Law, and Order
Page 23

** Dissenting opinion of Alternate Member Rebecca J. Day

The Town Plan includes numerous statements regarding the desire to protect
Clarendon’s rural character, to foster community, and to protect historic sites and
recreational opportunities. See Findings 40-44. The Town Plan is not as specific as some
town plans the Board has had the occasion to review. Comnare, w, Re: Herbert and
Patricia Clark, #lR0785-EB,  Findings of Fact, Conclusions of Law, and Order at 35-37
(Apr. 3, 1997) [EB #652]. Nevertheless, the Town Plan clearly evinces a strong desire to
preserve the rural character of Clarendon as a whole and to protect historic settlement
patterns.

The Town Plan constitutes a clear, written community standard intending to
preserve the rural and residential characteristics of the area in which the Project would be
located. Construction and operation of the Asphalt Plant in this rural, residential
neighborhood would violate the clear, written community standard set forth in the Town
Plan. As a result, the Project would have an undue adverse effect on aesthetics and
should be denied pursuant to Criterion 8.

In addition, the Project would have an undue adverse effect under Criterion 8 for
the separate and independent reason that Applicants have failed to take generally
available mitigating steps to harmonize the Project with its surroundings. Applicants
propose many measures intended to screen the Project from neighbors and persons
traveling on Route 133. They have not, however, provided a clear pictorial representation
of the Asphalt Plant. As a result, it is impossible to determine whether the proposed
measures provide meaningful mitigation. It is also impossible to assess whether there
may be other, more effective “generally available mitigating steps” that Applicants could
take. Furthermore, it would almost certainly be impossible to mitigate the adverse
aesthetic effects that would be caused by the construction and operation of an asphalt
plant in a rural and residential setting such as that surrounding the Project.

Based upon the evidence presented, I am unable to conclude that Applicants have
taken generally available mitigating steps which a reasonable person would take to
improve the harmony of the Project with its surroundings. Accordingly, the Project
would have an undue adverse effect on aesthetics and should be denied pursuant to
Criterion 8.

Accordingly, I dissent from the majority’s conclusion that the Project conforms to
Criterion 8. I concur with the majority’s decision in all other respects.
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