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MEMORANDUM OF DECISION

This decision pertains to a number of preliminary
issues raised in this appeal concerning party status and the
scope of the appeal.
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On October 2, 1992, the District #l Environmental
Commission issued a permit to Crushed Rock, Inc. and Pike
Industries, Inc. The permit authorizes the permittees to
operate a stone quarry located off Route 133 in the Town of
Clarendon.

After filing a motion to alter with the District
Commission, the permittees withdrew their motion. On
December 4, 1992, the District Commission issued a decision
noting the withdrawal and stating that under Board Rule
31(A) r appeals of the original decision must be filed within
30 days.

On December 8 the permittees filed a notice of appeal
with the Board concerning the District Commission's findings
and conclusions on Criteria 7, 8, 9(K), and 10. On December
31, a notice of cross-appeal was filed by Stephen, Ann,
John, and Anne Zawistoski. They object to the District
Commission's decision on Criterion 5 and on Criterion 10
concerning the applicability of the West Rutland Town Plan.

At the prehearing conference held on January 15, 1993,
requests for party status and to expand existing party
status were made by a number of individuals. A date for
filing statements in support of the party status requests

,,and for the permittees to amend their notice of appeal was
established.

Statements in support of their requests for party
status were submitted by the Town of West Rutland, the West

"Rutland Planning Commission, Franklin Gorham, Darby Gorham,
Richard and Genevieve Prenevost, and Stephen, Ann, and Anne

"Zawistoski. The Zawistoskis, along with John Zawistoski,
also filed a request for clarification and objection to the
Prehearing Conference Report and Order. The permittees
filed objections to the expansion of party status, a request
to amend the appeal to include Criterion 9(E), and a request
to dismiss the Zawistoskis' cross-appeal concerning the
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applicability of the West Rutland Town Plan.

II. ISSUES

1. Whether to allow the permittees to amend their
appeal to include Criterion 9(E).

2. Whether to modify the Prehearing Conference Report
and Order dated February 10, 1993 to clarify a) that the
Background section should include a reference to the
December 4, 1992 order of the District Commission granting
the request of the Applicants to withdraw their Motion to
Alter, b) that Criterion 5 is included as an issue in this
appeal due to the cross-appeal of John J. Zawistoski,. and c)
that the scope of issues under Criterion 10 is expanded to
include whether the District Commission erred in its
determination that the Town Plan of West Rutland does not
apply.

3. Whether to extend the party status of the Town of
West Rutland to include Criterion 8 (aesthetics).

4. Whether to extend the party status of Franklin
Gorham to include Criteria 8 (aesthetics) and 10.

5. Whether to grant party status to Chet Godrick,
Stanley and Celia Kulig, Darby Gorham, and Arthur W. Knox,
Sr. on Criteria 5, 8 (aesthetics), 9(E), and 10.

6.
Commission

Whether to grant party status to the Planning
of West Rutland on Criterion 10.

7. Whether to grant party status to Anne Zawistoski
and Stephen and
and 10.

III. DECISION

Ann Zawistoski under Criteria 5, 7, 8, 9(E),

1. The permittees may amend their appeal to include
Criterion 9(E).

2.
modify the

The Board agrees with the Zawistoskis' requests to
Prehearing Conference Report and Order dated

February 10, 1993. Rather than amend that document, the
Board includes the modifications requested by the
Zawistoskis in this decision.

3. The Town of West Rutland has party status on
Criteria 5, 7, and 9(K). Apparently the issue of truck
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traffic as an aesthetic concern under Criterion 8 was not
raised until late in the District Commission hearings. The
permittees have included Criterion 8 in their appeal. Since
the Town of West Rutland is clearly affected by truck
traffic, it is also eligible for party status on Criterion 8
concerning the aesthetics of the truck traffic. The Board
therefore grants party status to the Town on this basis.

4. Franklin Gorham has party status on Criteria 5 and
9(E)' He is seeking party status on Criteria 8 and 10 as
well. With respect to Criterion 8, we grant him party
status on the issue of truck traffic as an aesthetic issue
for the same reasons we granted it to the Town of West
Rutland. It is not reasonable to expect persons with little
or no experience with the Act 250 process to perceive the
nuances of the effects of truck traffic as an aesthetic
issue under Criterion 8. With respect to Criterion 10, Mr.
Gorham did not seek party status on this criterion at the
District Commission hearing and we are not persuaded that
substantial injustice or inequity would result if Mr. Gorham
is not granted party status on Criterion 10.

5. Party status has been requested by Chet Godrick,l
Stanley and Celia Kulig, Darby Gorham, and Arthur W. Knox,
Sr. on Criteria 5, 8, 9(E), and 10. None of these people
had party status at the District Commission. In the
Prehearing Conference Report dated February 10, 1993, a
deadline was established for the filing of statements in
support of requests for party status. No statements were
i received by Mr. Godrick, the Kuligs, or Mr. Knox. Darby
Gorham filed a statement in which she explains why she did
not seek party status at the District Commission and why she
should be granted party status on certain criteria. She has
'persuaded the Board that her interests are affected with
respect to Criteria 5, 8, and 9(E), and that she should be
granted party status on these criteria.2

;
6. The West Rutland Planning Commission states that

I it did not initially seek party status at the District

'We note that Antoinette Godrick  has party status on Criteria 5, 8,
:' and 9(E), and that Chet Godrick's interests will probably be represented
by Antoinette Godrick.

2Darby Gorham is the wife of Franklin Gorham who has party status
on Criteria  5, 8, and 9(E). She has asked for party status separately
so that she may participate in the hearings at times when her husband
.?;ay not be able :o.
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commission proceedings because it did not realize until the
hearings had commenced that all the truck traffic from the
quarry operation would go through a residential neighborhood
in West Rutland. The Planning Commission contends that when
it realized this, it wrote to the Coordinator stating its
desire for party status, but that there was never any
response to its request.

The issue of whether the West Rutland Town Plan should
apply to this project has beer, property raised in this
appeal by the Zawistoskis. The Board believes that the West
Rutland Planning Commission clearly has an interest in
whether its plan applies to the project, and that because of
its familiarity with the West Rutland Town Plan, the West
Rutland Planning Commission is the most appropriate entity
to provide testimony to the Board concerning the Plan. The
Board therefore grants party status to the West Rutland
Planning Commission on Criterion 10.

7. John Zawistoski claims that at the District
Commission hearings he requested and was granted party
status for himself and on behalf of his wife, Anne, who is
co-owner of lands and premises located at 62 Clarendon
Avenue, and Stephen and Ann Zawistoski, who are residents
'and property owners of lands and premises located at 184
Clarendon Avenue. The Board grants them party status on the
same criteria on which John Zawistoski has party status

s (Criteria 5, 7, 8, 9(E), and 1O).3

Parties are referred to the Prehearing Conference
Report and Order dated February 10, 1993 for a list of
parties to this appeal and the criteria on which they may
participate. While individuals with party status may
testify on the impacts of this project, the parties who live
along Clarendon Avenue are urged to get together and
identify one person among them who will ask questions of
witnesses on behalf of all the neighbors.

” IV. ORDER
i
:, 1. The issues in this appeal shall be Criteria 5, 7, 8
.; (aesthetics, including noise), 9(E), 9(K), and 10. With
respect to Criterion 10, in addition to deciding whether the
,project complies with the Clarendon Town Plan and the

--

d

.*-

3The grants of party status to Anne and Stephen and Ann Zawistoski
are premised upon their joint representation by John Zawistoski.
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Rutland Regional Plan, the Board will determine whether the
West Rutland Town Plan applies to this project in addition
to the Clarendon Town Plan and the Rutland Regional Plan
and, if it does, whether the project complies with it.

2. Party status is hereby granted to the Town of West
Rutland on Criterion 8; Franklin Gorham on Criterion 8;
Darby Gorham on Criteria 5, 8, and 9(E); the West Rutland
Planning Commision on Criterion 10; and Anne, Stephen, and
Ann Zawistoski on Criteria 5, 7, 8, 9(E), and 10. The party
status of individuals as enumerated in the Prehearing
Conference Report dated February 10, 1993 remains in effect.

Dated at Montpelier, Vermont this 9th day of March,
1993.

ENVIRONMENTAL BOARD
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Elizabeth Courtney, Ch
Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
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William Martinez
Steve E. Wright
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