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. STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

RE: Vermont Department of
Forests, Parks and
Recreation
Montpelier, VT 05602

Findings of Fact, Conclusions
of Law, and Order
Joand Use Permit #lR0488-EB

1983
This proceeding involves an appeal filed on September 20,
by the State of Vermont Agency of Environmental Conservation

("the Agency") from the August 9, 1983 decision of District #l
Environmental Commission issuing Land Use Permit #lR0488 to the
Agency's Department of Forests, Parks and Recreation ("the
Department"). That permit authorized the Department to
construct approximately 700 feet of temporary access road and to
conduct firewood cutting, all above 2500 feet in elevation, on
an approximately 10 acre tract within Compartment 6, Bissell
Block, Coolidge State Forest, Shrewsbury, Vermont.

A prehearing conference was convened by the Board's
Chairman on October 13, 1983 in North Springfield, Vermont. A
public hearing was convened by the full Board on October 26,
1983 in Rutland, Vermont and recessed on that date. The hearing
was reconvened on November 30, 1983 in Rutland.

Parties present at the hearing were:

The

The

The

The

Applicant,Department of Forests, Parks and Recreation
by Dana Cole-Levesque, Esq.;
Town of Shrewsbury and Shrewsbury Planning Commission
by John Berryhill, Jonathan Gibson, and Peter Erb;
Green Mountain Club by Preston Bristow.

hearing was recessed on November 30, 1983 pending
receipt of proposed findings of fact and conclusions of law from
the parties, A review of the record and deliberation. Proposed
findings and conclusions were filed by the Agency and by the
Town of Shrewsbury and Shrewsbury Planning Commission ("the
Town") on December 12, 1983. On January 11, 1984 the Board
determined the record in this matter complete and adjourned .the
hearing.' .This matter is now ready for decision. The Board
bases its findings of fact and conclusions of law on the record
developed during hearings. To the extent that the Board agreed
with and found necessary any requests for findings and
conclusions submitted by the parties, they have been
incorporated herein; otherwise, such requests are denied.

I. Substantive Issues in this Appeal-

The Department objects to conditions 5, 6, and 7 attached
to Land Use Permit $lRO488 ("the Permit") as well as findings of

I



!.

‘,
. ‘I

. * ![ Findings of Fact, Conclusions .
,. .

,'i\
and Order

!~n~a%e Permit tlR0488-ER
I* Page 2!.

fi Yj

,i fact issued by the Commission under Criteria 8, 9(K) and 10 of
IIj! 10 V.S.A. ~6086 to support those conditions. Conditions 5, 6,
;j and 7 read as follows:

!!
i*,I

5. No bear clawed beech or snag trees shall be

Ii
removed.

6. There shall be no harvestinq of timber or firewood
within 100 feet of the Shreiisbury Peak Trail. Minor
work to enhance wildlife habitat, protect soil and
water, control insects and disease, or to meet trail
maintenance need:? is not prohibited. Any work causing
more than minor vegetative change will be subject to
the review of the District Environmental Commission
and will require written authorization of the
Commission.

7. No logging or skid roads shall cross the Shrewsbury
Peak Trail above the elevation of 2500 feet.

';
The Department contended that the project as proposed would

I:!
not have an adverse impact on the values identified in Criteria
8 and 9(K) and that the project is in conformance with the

.fi
;I Rutland Regional Plan. It, therefore, argued that Conditions 5,
!; 6 and 7 were unnecessary and unreasonable.
:i
1:

”
The Town argued that the project as proposed is not in

* , conformance with the regional plan in that no buffer "between"
. it the Shrewsbury,Peak Trail and logging operation was proposed.

II The Town further contended that cutting activities would have a
I negative impact on the public's use and enjoyment of the trail.
Ii Finally, the Town asserted that the Department's activity would
‘1 have an adverse impact under Criterion 8 on the historic value
jj .of the trail as well as the scenic and natural beauty of the

area.

II, Issues of Party Status

The Green Mountain Club ("GMC") requested party status in
1 this proceeding pursuant to Board Rule 14(B). GI\IC is a

81 nonprofit club having 4100 members with a specific interest in
preserving the Long Trail and its side trails. The Vermont

/i Legislature has entrusted GMC with "the responsibility for
jj leadership in developing policies and coordinating efforts of

its members and other similar organizations and individuals
ii equally concerned with the preservation, maintenance and proper
I! use of hiking trails for the benefit of the people of Vermont."
/f Exhibit #3. No other party objected to GMC's participation as a

!- i/
party and we find that GMC qualifies for party status under both

i
paragraphs'(l) and (2) of Rule 14(B).

II
Ii .
I!
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III.

1.

2.

Findings of Fact

In application #lR0488-EB the Department proposes to
construct 700' of temporary firewood access road and to
conduct tree thinning operations on an approximately 10
acre tract ("the project site") all of which lies above .
2,500' in elevation. The project site is a portion of a 68
acre thinning operation within the "Bissell Block" of the
Calvin Coolidye State Forest, Shrewsbury, Vermont.

The Shrewsbury Peak Trail ("the trail") runs through the
project site for approximately 700'. The trail provides
public access to the Long Trail in the vicinity of
Shrewsbury Peak.

The Department will employ a "modified tree selection
system" in deciding which trees to thin from the trail
corridor. Selection will be dependent on several
considerations:

a) promotion of growth in retained tree stock;
b) insect and disease management;
c) trail user safety;
d) aesthetic enhancement.

The Department will maintain a 100' "buffer" on either side
of the trail within which usual cutting practices will be
modified as follows:

a) the normal thinning rate of 33% of all stems will be
gradually reduced, beginning at the buffer line, to
S-10% of all sterns at trailside;

b) all tops will be lopped before trees are felled:

:;
all slash within 50' of the trail will be removed; and
no skid roads or logging roads will cross the trail,
but small logging equipment may infrequently cross the
trail to retrieve an isolated tree.

Thinning will take place over two cutting seasons of
approximately three months each.

il
;I 10 V.S.A. $6086(a)(8) Historic Sites and Wildlife Habitats

r‘

The trail apparently has its historical origins in a
pathway established by the Civilian Conservation Corps.
However, there is no evidence in the record that the trail
is a site designated on either the Vermont or National
register of historic places, nor did a representative of
the, Vermont Advisory Committee on Historic Preservation
attest to the trail's historic significance. We,
therefore, find that the trail is not an "historic site" as
that term is defined by 10 V.S.A. S;6001(9).
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6. While the Department has identified the project site as an
area frequented by bear and other wildlife, there is no
evidence in the record from which we can find that the site
includes any concentrated habitat which is decisive to the
survival of any wildlife species. Therefore, we cannot
find that the project site or any portion of the site is a
necessary wildlife habitat, as defined by 10 V.S.A.
§6001(12).

7. Nevertheless, the Department proposes to retain all
bear-clawed beech trees which have healthy crowns, as well
as healthy young beech trees and beech tree clumps. The
Department will also retain two or three "snags"--dead or
diseased trees which serve as a source of food and shelter
to'animals--per acre klithin the project area. These
safeguards were incorporated by the Department at the
request of and in consultation with a State Department of
Fish and Game wildlife biologist,

10 V.S.A. 56086(a)(8) Scenic Beauty and Natural Areas: 10 V.S.A.
56086(a)(9) (K) Public Investments

8.

9.

10.

The project site, like other portions of the Coolidge State
Forest, is owned by the State of Vermont and is managed by
the Department for purposes set forth in 10 V.S.A. 52601,
including timber production, recreation, and preservation
of wildlife and natural beauty. In managing forest lands,
the Commissioner of Forests, Parks and Recreation ("the
Commissioner") is required to "promote and protect the
natural, productive and recreational values of such lands,
and provide for multiple uses of the lands in the public
interest." 10 V.S.A. 52603(b).

In fulfilling its statutory obligations, the Department
encourages use of forest lands for multiple purposes.
However, the Department also classifies land according to
its "highest and best use"; land uses compatible with the
identified highest and best, use are recognized but are
subordinate to that use. See Exhibit #9, State Land
Management Policies and Guidelines.

The highest and best uses assigned by the Department to the
project site are recreation and preservation of aesthetic
and scenic values. Other compatible but subordinate uses
identified by the Department for the site include
commercial timber production, resource protection, and
public recreation. Agency policy concerning recreation
includes the following statement:

It shall be .the policy of the Agency to
develop and maint.ain a system of recrea-
tional trails on state lands adequate to
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meet public needs, but subject to the
limits of land capability and funds and
personnel available. Special attention
will be given to protecting the Long Trail
System and the Appalachian National Scenic
Trail. on state lands. The Agency will
cooperate with other public agencies and
private organizations concerned wi.th said
systems and the National Trails System of .
Vermont. Exhibit #9.

11.

12.

13.

The project site is an area of great scenic beauty enjoyed
by members of the public through frequent use of the trail.
Exhibit #7. The site has not been formally designated as a
“natural area" by the Commissioner (see 10 V.S.A. S2607)
and there is insufficient evidence in the record for us to
find the site to be a "rare and irreplaceable natural
area." Nonetheless, the site is an area appreciated by the
public for its natural beauty and the site is a corridor
for pedestrian access to Shrewsbury Peak, an area currently
protected by the Department and under consideration for
natural area designation by the Commissioner. Exhibit #13.

As recited above (see Finding #4), the Department has
proposed reduced cutting activity within a buffer area in
an effort to preserve the natural and scenic beauty of the
site and enhance the public's use and enjoyment of the
trail. We find that, so long as those practices are
pursued with a goal of preserving trail user safety or
maintaining a healthy forest and not for the purpose of
improving the commercial value of timber on the site, the
project will not have an undue adverse effect on the
aesthetics of the area or its scenic and natural beauty,
nor will the project endanger the public investment in
forest lands or jeopardize or interfere with the public's
safety or use and enjoyment of the project site.

Two private entities with tree cutting experience have
apparently offered to voluntarily assist the Department in
maintaining the trail corridor. See Exhibits 819 and #23.
To the extent that the Department lacks resources to main-
tain the trail and is unable, in view of the limitations
imposed by this decision, to retain a commercial operator,
we recommend that the Department take advantage of volun-
teer services.

,

10 V.S.A. §6086(a) (10) Regional Plan

14. The Rutland Regional Plan includes, inter alia:

a. An inventory which identifies "critical areas and
limitations for development," one of which is
"significant hiking trails," a category which includes
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the Long Trail, the Appalachian Trail "pl.us the
network of local approach and side trails." Exhibit
#20, pp. 3-6.

b. A provision assigning public forest and park lands to
the "Conservation Area"; within that area:

Small-scale timber-cutting and good forest
management practi.ces are encouraged. L arge-
scale logging is encouraged if it is under
the supervision of a professional forester.
There should be a buffer area between a
logging operation and the T,ong Trail, the
Appalachian Trail, their side trails, or
natural. areas of biological significance
as identified on Map #l. The ,Long Trail
and the Appalachian Trail and their side
trails are major hiking trail systems, and
preservation and protection is encouraged.
Exhibits #lo and #20, pp. 30-31.

C . A statement of general goals and objectives,
including: "Encourage the preservation and wise
use of productive forest land in manageable units,"
and "encourage development of public and private

’recreation facilities for residents and visitors."
Exhibit #lo, pp. 24-25.

We find the Department's modified tree selection approach
and maintenance of a buffer within which reduced cutting
activity will occur to be consistent with applicable goals
expressed in the Regional Plan. We also find that the
Department's proposed thinning, if pursued as described in
Findings #4 and #12, above, will preserve the trail as a
recreational, aesthetic and natural resource in conformance
with the Plan.

Finally, we find that the buffer area limitations identi-
fied in Findings #4 and #12 constitute the maintenance of a
"buffer area between a logging operation and [Long Trail
and Appalachian Trail] side trails" as recommended by the
Plan. So long as cutting within the buffer is for non-
commercial, trail maintenance and forest preservation
purposes, we find that the intent of the Plan will be
served by the project.

We therefore find the project to be in conformance with the
Rutland Regional Plan.

I i
I/ 16.

j I
I!
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IV. Conclusions of Law

1. Criterion 8, Historic Sites. The Town asserted that the
Shrewsbury Peak Trail is a site of historic significance
requiring protection. However, Criterion 8 requires evaluation
of impacts on "historic sites" as defined by 10 V.S.A. §6001(9).
We have previously found that none of the qualifying
alternatives of that provision exist in this case. We must
conclude that the trail is not an historic site for the purposes
of Criterion 8 and, therefore, no further evaluation under that
Criterion is required.

Even had the Town sustained its Criterion 8 burden as
imposed by 10 V.S.A. SG088!b), we would conclude for the reasons
set forth in respect to Criterion 8 (scenic beauty, natural
areas) and Criterion 9(K), below, that the project would not
have an undue adverse effect on the trail as an historic site.

2. Criterion 8, Wildlife,Habitats. For the reasons set forth
in Finding #6, we conclude that the project site does not
include any necessary wildlife habitat as defined by
10 V.S.A. .§6001(12). Further evaluation of impact on wildlife
under Criterion 8 is, therefore, not required. The Department
has incorporated as part of its cutting operation, certain
restrictions in the interest of preserving wildlife (see Finding
#7) and we will condition the amended permit accordingly.

3. Criterion 8, Scenic and Natural Beauty; Criterion 9(K),
Impacn Public Investments. We conclude that the project site
is imbued with scenic and natural beauty and that the tract and
trail are public investments for the purposes of 10 V.S.A.
SO86 (a) (9) (K) . We have found that the Department's management
goal for the site is preservation of recreational, aesthetic and
scenic values. We further found that the reduced cutting
activity proposed by the Department for a 200' wide trail buffer
zone is consistent with this goal. We, therefore, conclude that
if cutting activities within the buffer are pursued as described
in Finding #4 and so long as cutting is limited to trail mainte-
nance, trail user safety, and forest health maintenance
purposes, the project will not have an undue adverse effect on
scenic or 'natural beauty, nor will the project endanger the
public investment in the site or jeopardize or interfere with
the public's safety, use or enjoyment of the,trail.

4. Criterion 10, Regional Plan. We have found that the Rutland
Regional Plan encourages timber cutting and forest management on
public forest and parks lands. We also found that the
Shrewsbury Peak Trail is identified by the Plan as an important
public resource requiring protection through maintcllkl;rr. ##I’  FI
buffer zone. We conclude that the cutting limitations described
in Conclusion #3, above, 'assure the project's conformance with
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the Rutland Regional Plan. We also conclude that the "buffer"
described in Finding #4, if pursued for non-commercial, trail
management and forest health purposes conforms with the Plan's
recommendation that a buffer be maintained between the trail and
logging operations.

5. Jurisdictional Matters. The Town has asked that, by way of
permit condition, we impose uniform restrictions on all cutting
by. the Department adjacent to the trail, both above and below
2,500' in elevation. We have jurisdiction over this project
only to the extent the site is above 2,500'. 10 V.S.A. §6001(3)
expressly provides that the term "development" does not include
"construction for . . . logging or forestry purposes below the
elevation of 2500 feet."

We cannot, therefore, impose conditions relative to the
Department's activities below 2,500'. Because the cutting
limitations proposed by the Department.and set forth in the
amended permit we now issue reflect an effort to preserve
important values, we encourage the Department to voluntarily
apply those standards uniformly.

The Town further requested that we direct the Department to
provide the Town with a draft Coolidge State Forest Management
Plan and to meet with Town representatives concerning that Plan.
The Town has not suggested, nor do we find, a reasonable basis
in the 10 Criteria of 10 V.S.A. §6086(a) for imposing such a
requirement.

6. Issuance of Land Use Permit. In accordance with these
Findings of Fact and Conclusions of Law, the Board will issue
Land Use Permit #lR0488-EB. This amendment will approve the
project subject to conditions pertaining to the issues presented
on appeal. All findings of fact, conclusions of law and
conditions issued by District #l Environmental Commission in
#lR0488, dated August 9, 1983, concerning all remaining issues
and criteria identified in 10 V.S.A. §6086(a), remain in full
force and effect.

Based upon the foregoing findings of fact and conclusions
of law, 'we conclude that the project described in the applica-
tion referred to above, if completed and maintained in
accordance with all the terms and conditions of that application
(as amplified by the Department during hearings before the
Board) and Land Use Permit #lRO488, as amended herein, will not
cause or result in a detriment to public health, safety or
general welfare under the criteria described in 10 V.S.A.
§6086(a).
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v. Order

Land Use Permit #lR0488-EB is hereby issued in accordance
with the findings of fact and conclusions of law herein.
Jurisdiction is hereby returned to the District #l Commission.

Dated at Rutland, Vermont this 11th day of January, 1984.

Members dissenting:

FOR THE ENVIRONMENTAL BOARD

/

Priscilla N. ,Smith

\./ !.I/ '/ii 1 ;:I ;*${A 1, /,*'; i&,..L-
E. Burnham, Sr.


