
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

I
ENVIRONMNTALBO

McDonald’s Corporation, Cough, Inc., Gerald and Patricia McCue, and
James Abatiell
Application #lR0477-2-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal and cross-appeal concerning a permit
amendment issued for an existing McDonald’s restaurant located on Woodstock
Avenue in Rutland. The permit amendment authorizes then demolition of a house
and the construction of an additional parking lot.

The appeal was filed by adjoiners Charles and Ruth Jones and permitted
parties Earl and Pauline Richardson (the Appellants), seeking review under
several Act 250 criteria. The cross-appeal was filed by McDonald’s Corporation
and Cough, Inc. (the Applicants), challenging the Appellants’ party status and
therefore appeal rights.

As is explained below, the Environmental Board grants the Applicants’
cross-appeal and therefore dismisses the appeal.

1. SUMMARY OF PROCEEDINGS AND STATEMENT OF JURISDICTION

On January 3, 1992, the District Commission issued Land Use Permit
#lR0477-2  and supporting findings of fact and conclusions of law, authorizing the
Applicants to demolish a house and construct an additional parking lot with a net
total of 54 automobile spaces and two oversize vehicle spaces at the Woodstock
Avenue McDonald’s’ Pursuant to Rules 2(A)(5) and 34, an Act 250 permit is
required for this project because it constitutes a material change to a permitted
development.

In the findings supporting the permit amendment, the District Commission
stated that Charles and Ruth Jones were granted party status as adjoining
landowners under Criteria 1 (water pollution), 4 (soil erosion), 5, and 8, and that
the Joneses were denied party status on Criteria 7 llocal eovernmental  services)
and 10 (local and regional plan). The District CoGmiss& also stated that Eail

‘This case ha_~ a long history pn’or  to the issuance of the 1992 permit amendment
by the District #1 Commission. That history is summarized in the prehearing
conference report and order concerning this appeal issued on April 9, 1992.
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and Pauline Richardson were granted party status as interested and materially
assisting parties under Board Rule 14(B) on Criteria 1, 4, 5, 8, and 10. It denied
party status to the Richardsons on other criteria.

On January 31, 1992, the Appellants filed an appeal with the Board
concerning the amendment application, arguing that the application does not
comply with Criteria 1, 4, 5, 8, and 10. On February 13, 1992, the Applicants filed
a cross-appeal which challenges the Appellants’ qualification for party status. On
February 28, the Appellants filed a motion to dismiss the cross-appeal.

On March 6, 1992, then Assistant Executive Officer (now Associate
General Counsel) Aaron Adler convened a prehearing conference in the City of
Rutland. During the prehearing conference, the Applicants stated that they
wanted to present evidence to support their contentions that the Appellants do
not qualify for party status. Parties agreed that a hearing to take such evidence
could be combined with a hearing on the application’s compliance with the
criteria raised by the Appellants.

During March and April, 1992, the parties filed memoranda on various
preliminary issues, including a contention raised by the Appellants that the Board
was deprived of jurisdiction because of ongoing zoning litigation concerning the
proposed project. On April 9, the Assistant Executive Officer issued a prehearing
conference report and order. On April 27, the Board issued a memorandum of
decision on preliminary issues. With respect to the question of ongoing zoning
litigation, the Board stated that it was not thereby deprived of jurisdiction.

During June 1992, the parties filed testimony and lists of witnesses and
exhibits. Much of the Appellants’ prefiled testimony concerned the pending
zoning litigation involving the proposed project and the project’s compliance with
zoning bdWS. The Board convened a hearing on July 1, 1992 in the City of
Rutland  with the following parties participating:

The Applicants by Alan R. Keyes, Esq.
The Appellants by Earl and Pauline Richardson

During the hearing, the Board made several statements to the effect that, while
the Board will consider questions concerning compliance with the local plan, it
will not consider issues regarding compliance with zoning laws. After taking a site
visit and hearing testimony, the Board recessed the matter pending the filing of
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written evidentiary objections and responses, consideration of a subpoena request
filed by the Appellants at the hearing, filing of proposed findings of fact and
conclusions of law, review of the record, deliberation, and decision.

During July 1992, the parties made written submissions concerning
evidentiary objections and the subpoena request. On October 8, Acting Chair
Terry Ehrich issued a memorandum deciding the evidentiary objections and
denying the subpoena request. In the memorandum, the Acting Chair ruled that
evidence regarding zoning litigation and compliance with zoning laws WIS

irrelevant to the matters before the Board.

On October 29, 1992, the parties filed proposed findings of fact and
conclusions of law. In their proposed findings and conclusions, the Appellants
again made arguments concerning zoning issues. The Board deliberated on
November 4. On that date, following a review of the evidence and arguments
presented in the case, the Board declared the record complete and adjourned the
hearing.. This matter is now ready for decision. To the extent any proposed
findings of fact and conclusions of law are included below, they are granted;
otherwise, they are denied.

11. ISSUES

1. Whether the Appellants should retain party status and therefore
appeal rights on the following criteria of 10 V.S.A. 9: 6086(a): 1 (water pollution -
stormwater runoff), 4 (soil erosion - stormwater runoff), 5 (traffic), 8 (aesthetics),
and 10 (conformance with local plan).’

2. If the Appehants  should retain party status, whether the amendment
application complies with the above-referenced criteria.

‘With respect to the amendment application, only appellants Earl and Pauline
Richardson were granted party status on Criterion IO before the District #I
Commission. The District Commission denied such status to uppellants Charles and
Ruth Jones.
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,II.

1.

4.

5.

6.

7.

8.

FINDINGS OF FACT

The Applicants propose to make changes to an existing McDonald’s
restaurant located on Woodstock Avenue in the City of Rutland.  The
Applicants specifically seek approval to demolish a house and construct an
addition to the existing parking lot.

The addition to the parking lot will not increase the number of parking
spaces for the project because a row of existing parking spaces will he
removed. The proposed project therefore will not generate any additional
traffic.

Stormwater runoff from the proposed project will flow into catch basins
and dry wells designed to remove floatable and settleable solids with sand
filtration prior to discharge into a grass drainage swale which leads to an

.unnamed tributary of Tenney Brook. The swale will be located just north
of .the parking lot and run in a west to east direction parallel to Woodstock
Avenue. Once stormwater reaches the swale, the general flow of the
stormwater will be to the east.

Lighting at the’existing restaurant consists of seven, 18 foot tall, high
pressure sodium light fixtures. Four of these fixtures will be relocated as
part of the proposed project and four new fixtures will be added.

Charles and Ruth Jones own and reside on land which abuts, and is north
of, the project site. Their residence is over 500 feet from the proposed
project. The project site is at least 300 feet from the closest land owned by
the Joneses.

Earl and Pauline Richardson own and reside on land which does not adjoin
the project site. Their residence is north of, and over 650 feet from, the
site of the proposed parking lot.

The intersection of Woodstock Avenue and Hillside Road provides one
access to the residential area in which the Appellants live. This
intersection is approximately 600 feet to the west of the restaurant.

The proposed project involves no change in the current configuration of
exits and entrances to the restaurant, except that the westerly exit will be
moved approximately 130 feet to the west.
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9. The proposed parking lot will not be visible from either of the residences
of the Appellants due to existing hedgerows along their property
boundaries.

10. The Municipal Development Plan of the City of Rutland,  dated 1985,
identifies the area of the proposed project as one in which highway-
oriented businesses should be located. This McDonald’s restaurant is such
a business.

11. Throughout this appeal, the Richardsons and the Joneses have pressed
issues regarding pending zoning litigation and compliance with zoning laws.

III. CONCLUSIONS OF LAW

10 V.S.A. § 6089(a) and Board Rule 40(A) allow appeals by parties. Thus,
we have stated, on numerous occasions, that in order to appeal a criterion, one
must have party status on the criterion before the district commission. a, Q&,
Re: Sherman Hollow. Inc., #4C0422-5-EB,  Memorandum of Decision at 4
(Feb. 3, 198X). We have also stated that party status determinations by district
commissions may be challenged by appeal or cross-appeal. Re: Finard-Zamias
Associates. #lR0661-EB, Memorandum of Decision at 12-13 (March 28, 1990).

The Applicants filed a cross-appeal seeking a de novo hearing concerning
the Appellants’ party status. This hearing was combined with a hearing on the
compliance of the application with the criteria raised by the Appellants.

We’ turn first to evaluating the evidence relating to the Applicants’ cross-
appeal, because if we grant the cross-appeal, then the Appellants do not have
standing to maintain their appeal, and we do not need to reach conclusions con-
cerning the application’s compliance with the criteria.

Concerning party status, 10 V.S.A. $ 6085(c) provides:

Parties shall be those who have received notice, adjoining property
owners who have requested a hearing, and such other persons as the
board may allow by rule. . An adjoining property owner may
participate in hearings and present evidence only to the extent the
proposed development or subdivision will have a direct effect on his
property under section 6086(a)(l) through (a)(lO) of this title.
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Pursuant to this provision, we have promulgated Rule 14 concerning party
jtatus. Rule 14(A)(3) addresses adjoining property owners and states that such an
owner shall be a party:

[T]o the extent that the adjoining property owner demonstrates that
the proposed development or subdivision may have a direct effect
on his property under any of the 10 criteria listed at section 6086(a)
of this title.

In addition, Rule 14(B) states that other parties may be allowed to
participate if their interests may be affected under the Act 250 criteria or if they
will materially assist the Board or district commissions.

Based on the foregoing findings of fact and the evidence and arguments
submitted, we conclude that the Appellants do not qualify for party status under
the aforementioned statute and rule. Specifically, with respect to Criteria 1 and 4,
the Appellants have raised issues concernin,.0 stormwater runoff, and we conclude
that such runoff will flow to the east, away from the Appellants’ residences, which
are located to the north of, the proposed project. With regard to Criterion 5, the
proposed project will not affect the Appellants because it will not create addi-
tional traffic. Concerning Criteria 8 and 10, we conclude that the Appellants will
not see the proposed parking lot from their properties and are not adversely
affected by the placement of a highway-oriented business in an area designated
for such businesses. Finally, in view of the Appellants’ continued insistence on
raising issues relating to compliance with zoning laws despite the irrelevance of
such issues to matters before us, we conclude that they do not qualify as
materially assisting parties.

Accordingly, we grant the Applicants’ cross-appeal, revoke the Appellants’
party status, and dismiss the appeal.



McDonald’s Corooration
Application #ld0477-2-EB
Findings of Fact, Conclusions of Law, and Order
Page 7

V. ORDER

1. The Applicants’ cross-appeal is granted.

2. The Appellants’ party status on amendment application #lRO477-2
is revoked.

3. The Appellants’ appeal is dismissed.

4. Jurisdiction over this matter is returned to the District #1
Environmental Commission.

ENVIRONMENTAL BOARD

J4zdl (i#ff~)
T’erry  E rich, Acting Chalru
Ferdinand Boneartz
Lixi Forma -
Arthur Gibb
Samuel Lloyd
William Martinez
Steve E. Wright

mcdon.dec(awp9)



CERTIFICATE OF SERVICE

I hereby certify that I, Aaron Adler, Associate General Counsel, Environmental
Board, sent a copy of the foregoing Findings of Fact, Conclusions of Law, and
Order regarding McDonald’s Corporation, #lR0477-2-EB, by U.S. Mail, postage
prepaid, on this 24th day of November, 1992, to the following:

McDonald’s Corporation by
Allan R. Keyes, Esq.
Ryan Smith & Carbine, Ltd.
98 Merchants Row
P.O. Box 310
Rutland, VT 05702-0310

McDonald’s Corporation
c/o Greg Stevens
15 British American Blvd.
Airport Park
Latham, NY 12110

Cough, Inc.
K.T.C. Ltd.
229 Washington Street
Claremont, NH 03743

Gerald and Patricia McCue
12 Willow Street
South Glens Falls, NY 12801

Pauline and Earl Richardson
10 Green Knolls Lane
Rutland, VT 05701

Charles and Ruth Jones
6 Green Knolls Lane
Rutland, VT 05701

Rutland Regional Planning
Commission
C/O Mark Blucher, Exec. Dir.
P.O. Box 965
Rutland, VT 05701

Agency of Natural Resources
c/o Kurt Janson,  Esq.
103 S. Main Street, 2 Center
Waterbury, Vermont 05676

FOR INFORMATION ONLY

James Abatiell
56 l/2 Merchants Row
Rutland, VT 05701

City of Rutland  by
Frank Zetelski, Esq.
P.O. Box 311
Rutland,  VT 05702

Anthony Stout
District # 1 Coordinator
RD #2, Box 2161
Pittsford, VT 05763

Rutland City Planning
Commission
c/o Town Clerk
P;O. Box 969
Rutland, VT 05701
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