
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

Roger Loomis d/b/a Green Mountain Archery Range
# 1 R0426-2-EB

ORDER

On September 15, 1997, Roger Loomis d/b/a Green Mountain Archery Range
(“Appellant”) filed Comments (“Comments”) regarding the Prehearing Conference
Report and Order issued in the above-referenced appeal on August 29, 1997 (“Prehearing
Order”). Although not framed as objections to the Prehearing Order, the Comments were
filed within the time period established for filing such objections. The Board will
consider the Comments to be objections and addresses them as follows:

I. DISCUSSION

A. Co-Applicancy

Appellant first alleges that John Colvin (“Cross-Appellant”) may present
testimony and other direct evidence regarding the issue of co-applicancy only to the
extent that he first demonstrates a direct effect on his adjoining property. In order to
clarify this issue without causing a delay in the proceedings, the parties are directed to
submit memoranda of law in support of their respective positions on or before Tuesday,
November 4,1997, the deadline for the submission of proposed findings of fact and
conclusions of law. The Board will rule on this issue either shortly before or at the
commencement of the public hearing scheduled in this appeal. Until the Board issues
such an order, the issues on appeal -- and the parties’ ability to participate in this appeal --
shall remain as set forth in the Prehearing Order. As part of his objections to prefiled
evidence, also due on or before November 4,1997, Appellant should be prepared to
specifically identify those documents or passages of testimony that he believes should not
be considered by the Board.

B. Criterion l(B)

Appellant also challenges Cross-Appellant’s standing to raise 10 V.S.A. 9
6086(a)(l)(B) (waste disposal) (“Criterion l(B)“) as an issue on cross-appeal. Appellant
states that Cross-Appellant “did not request, nor was he granted party status in the
District Commission proceedings below on this criterion.” In fact, the District #l
Environmental Commission granted Cross-Appellant party status as to Criterion l(B)
pursuant to Environmental Board Rules (“EBR”)  14(A) and 14(B)(2) in its Decision on
Motions to Alter issued June 27, 1997. See Decision on Motions to Alter at 1. There has
been no timely appeal of standing under Criterion l(B). See. e.g,, Re: Garv Savoie d/b/a/
WLPL and Eleanor Bemis, #2WO991 -EB, Findings of Fact, Conclusions of Law, and
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Order at 7 (Oct. 11, 1995); Re: Spring. Brook Farm Foundation. Inc., #2S0985-EB,
Memorandum of Decision at 7 (July 18, 1995). Therefore, Cross-Appellant has standing
on which to raise Criterion l(B) as an issue on cross-appeal.

C. List of Witnesses and Summary of Proposed Testimony

Finally, Appellant requests the Board to require the parties to submit a list of
witnesses and a summary of their testimony prior to the date on which prefiled direct
evidence is due.

The Board and its Chair have the authority to impose reasonable requirements on
the parties in order to ensure that the proceedings will be conducted in a judicious, fair,
and expeditious manner. EBR 17(E) and 18(C).  The Board often requires the parties to
submit witness lists and prefiled testimony and exhibits in advance of the hearing. EBR
17(E). This procedure reduces the amount of hearing time required for the presentation
of direct testimony and assists the Board to prepare questions for the witnesses. Equally
as important, this practice ensures that the parties know in advance of the hearing upon
what evidence the opposing party relies. The parties can obtain rebuttal evidence, select
rebuttal witnesses, and fully prepare cross-examination prior to the hearing.

Precisely for the reasons set forth above, the Prehearing Order requires the parties
to submit complete witness lists and prefiled direct and rebuttal evidence prior to the
hearing. In paragraph VI.8., the Order states that “[n]o individual may be called as a
witness in this matter if he or she has not been identified in a witness list filed in
compliance with this Order and if prefiled testimony for such witness has not been filed
in compliance with this Order.” Prehearing Order at 8. Paragraph 9 provides a parallel
mandate as to exhibits. The Prehearing Order is designed to provide comprehensive
information to the parties in advance of the hearing, allowing them adequate opportunity
to respond. This appeal is not so complex that the Board need also require witness lists
or summarized testimony prior to submission of the prefiled evidence. Appellant’s
request is denied.

II. ORDER

1. Onpr before Tuesday, November 4,1997,  the parties shall submit
memoranda of law addressing the scope of Cross-Appellant’s participation in this appeal
concerning those issues identified in the Prehearing Order as l(a) and l(b). See
Prehearing Order at 3.

2. Cross-Appellant has standing on which to raise Criterion l(B) as an issue
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on cross-appeal.

3. Appellant’s request that the parties submit lists of witnesses and
stunmarized  testimony prior to filing direct evidence is DENIED.

4. The Prehearing Order shall remain in full force and effect.

5. This Order is binding on all interested parties unless a written objection to
it, in whole or in part, is filed with the Board on or before Tuesday, October 7,1997.

Dated at Montpelier, Vermont this 23rd day of September, 1997.

ENVIRONMENTAL BOARD
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