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VERMONT ENVIRONMENTAL BOARD

10 V.S.A. ch. 151

Re: Lawrence White
Land Use Permits #lR0391-EB, #lR0391-3-EB, #lR0391-4-EB, #lR0391-5-EB,

#lR0391-5A-EB,  and #lR0391-6-EB  (Revocation)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to a petition requesting that the Environmental Board (“Board”)

’ ~
reopen the above-captioned revocation proceeding and conduct a hearing to determine whether

~
Lawrence White (“Permittee”) has failed to comply with the terms and conditions of the Board’s

~ decision and order, Ln re: Lawrence White, #l R0391 -EB et seq. (Revocation) and Re: Lawrence
) 1 JQ&,  #l R0391-7-EB  (Interlocutory), Findings of Fact, Conclusions of Law, and Order (Sept.
~ 17, 1996) (“Revocation Decision”).

As explained below, the Board concludes that the Permittee has not complied with some
of the terms and conditions of the Revocation Decision. He has, however, complied with the
provision providing him with an opportunity to correct the violation identified in the Revocation
Decision by applying for and receiving Land Use Permit #lRO391-8  (“Corrective Permit”).
The Permittee having appealed the Corrective Permit and obtained this day Land Use Permit
#I R0391-8-EB  (“Amended Permit”), the Board concludes that a final revocation order is now
timely and warranted pursuant to Environmental Board Rule (“EBR”) 38(A). Accordingly, the
Board issues a final order revoking Land Use Permits #lR0391-3,  -4, -5, -5A, and -6.

/ I. BACKGROUND

The Permittee owns a 58-acre tract of land on U.S. Route 7 and Town Highway 19 in the
Town of Danby,  Vermont (“Project Tract”). The Project Tract is subject to Act 250 jurisdiction.
Since 1980, the Permittee has received various Act 250 permits authorizing the construction of
various buildings and the operation of several different commercial uses at the Project Tract.
These have included a portable sawmill and shed (Land Use Permit # 1 R039 1); the construction
of an access road (Land Use Permit # 1 R0391-2);  the construction and use of a maintenance
building and conversion of a restaurant into an office for the Permittee’s construction business,
and establishment of a firewood cutting area (Land Use Permit #lRO391-3);  the stockpiling and
crushing of stone and gravel (Land Use Permit # 1 R039 l-4); the construction of a storage
building and 55-foot  radio tower (Land Use Permit #lR0391-5).  The Permittee  has also obtained
approval for amended schedules for hours of operation and extensions of construction
completion deadlines (Land Use Permits #lR0391-5A  and #lRO391-6).

On September 17, 1998. the Board conditionally revoked all Land Use Permits with the
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exception of #lR0391  and #lRO391-2.  The Board concluded that, due to the Permittee’s failure /
to provide notice to certain adjoining property owners, Land Use Permits #lR0391-3,  -4, -5, -5A,  ’
and -6 should be revoked subject to an opportunity to correct, pursuant to EBR 38(A)(3). The I
Revocation Decision’s order specifically allowed the Permittee to file a new application with the (
District #l Environmental Commission (“Commission”).

In accordance with the Revocation Decision, the Permittee filed Land Use Application
#lR0391-8  with the District #l Environmental Commission (“Commission”). On September 23,
1997, the Commission issued the Corrective Permit. The Corrective Permit authorizes the
Permittee to operate an office, a maintenance building, a firewood processing area, and a radio
tower previously constructed at the Project Tract. However, the Corrective Permit expressly
prohibits the use of a rock crusher at the Project Tract and sets certain restrictive conditions
pertaining to hours of operation, suppression of dust and reduction of noise, and storage and
handling of hazardous waste materials at the Project Tract.

On October 7, 1997, the Permittee appealed the Corrective Permit to the Board, seeking
review and modification of certain conditions and supporting findings of fact. On October 22,
1997, this appeal was noticed for prehearing conference. % Inre: Lawrence White, Land Use
Permit Amendment #lR0391-8-EB  (“-8-EB Appeal”).

On November 3,1997,  George and Alice Araskiewicz, Celia Hayward, Harris and
Susanne Peel, Kenneth and Christine Rush, William Buckman,  and the Danby Protective
Association (“DPA”) (collectively, “Neighbors”) jointly filed a Motion to Dismiss, and a Motion
to Enforce the Corrective Permit and Motion for Stay (“Neighbors’ Motions”) in the -8-EB
Appeal.

On December 3, 1997, the Board deliberated with respect to Neighbors’ Motions. On
December 4,1997,  the Board issued a Memorandum of Decision denying these motions. ti
Lawrence White, Land Use Permit Amendment #lR0391-8-EB,  Memorandum of Decision
(Dec. 4, 1997). This Memorandum of Decision instructed the parties that the proper venue for
raising claims that the Permittee had failed to comply with the terms and conditions of the
Revocation Decision was through a petition requesting the reopening of the revocation
proceeding. Memorandum of Decision at 9.

Accordingly, the Neighbors tiled a petition to reopen the revocation proceeding on
December 15, 1997. This matter was noticed for hearing on December 23, 1997, and again on
February 4,1998.

During the months of January and February 1998, the Permittee and Neighbors prefiled r
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testimony, exhibits and objections in accordance with a schedule set forth in the hearing notice.
The parties completed their prefilings  on February 13, 1998.

On February 17, 1998, a prehearing conference was convened by Chair Harding, at which
time she made preliminary rulings with respect to the evident& objections and established an
agenda for the hearing day.

On February 18,1998,  the Board conducted a hearing and site visit in Danby,  Vermont,
with respect to the reopened revocation proceeding. The following parties appeared and
participated:

The Permittee, by Nancy A. Brown and Lawrence White, pursuant to EBR 4(A)( 1);
George and Alice Araskiewicz, as adjoining property whose property interests are

directly affected  by the alleged violations, pursuant to EBR 38;
Celia Hayward, as an adjoining property owner whose property interests are directly

affected by the alleged violations, pursuant to EBR 38;
Harris and Susanne Peel, as adjoining property owners whose property interests are

directly affected by the alleged violations, pursuant to EBR 38;

George and Alice Araskiewicz, Celia Hayward, and Harris and Susanne Peel are all
members of DPA and were jointly represented by the hearing by Stephanie J. Kaplan, Esq.

At the conclusion of the hearing, the Board requested proposed findings of fact and
conclusions of law from the parties. These were fifed by the Permittee and the Neighbors on
March 5, 1998.

The Board deliberated with respect to this matter on February 25 and April 15,1998.
On April 15, 1998, the Board declared the record complete and adjourned the hearing. This
matter is now ready for decision. To the extent any findings  of fact and conclusions of law are
included below, they are granted; otherwise, they are denied. &x Petition of Villuf
Hardwick  Electric Denam 143 Vt. 437,445 (1983).

II. ISSUES

Whether the Permittee has violated the terms and conditions of the Revocation Decision,
and, if so, whether the Board should issue a final revocation order terminating the
uses authorized by Land Use Permits #lRO391-3,  -4, -5, -5A, and -6.
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III.

1.

FINDINGS OF FACT

On September 17, 1996, the Board revoked Land Use Permits #l R0391, -3, -4, -5, -5A,
and -6 because the Permittee did not disclose in his applications for these permits that
Harris Peel was an adjoining property owner. The Board, however, provided the
Permittee with an opportunity to correct his violations by reapply to the Commission
for permit approval for the activities authorized by the permits subject to revocation.
The Board also allowed the Permittee to continue operating his business under the terms
and conditions of these permits pending the outcome of the Commission proceeding, or,
if an appeal was taken to the Board, pending the outcome of that proceeding.

2. The last paragraph of the Revocation Decision states at page 22:

Provided White complies with the terms and conditions of the Revocation
permits, White may continue to operate under the Revocation Permits until
such time as the Commission either denies White’s application or issues a
permit. If there is an appeal to the Board, provided White continues to comply
with the Revocation Permits’ terms and conditions, White may operate under
the Revocation Permits until the Board issues its decision.

3. District #l Coordinator, William Burke, staffed the District #l Environmental
Commission hearings in the Corrective Permit proceeding in the spring of 1997. In his
official capacity, he attended site visits to the Project Tract and surrounding properties
with the Commission and parties on March 25 and May 29,1997.

4. Condition #4 of Land Use Permit #lR0391-3  states:

A 25 foot undisturbed buffer shall be maintained along all streams, except
at the sewer and water line crossings.

5. Condition #5 of Land Use Permit #lRO391-3  states:

The permittee shall remove all debris located within 25 feet of a stream and
stabilize the banks of the filled areas at a slope not exceeding a 3 on 1 gradient,
and stabilize the banks against soil erosion with suitable vegetation by October
15, 1988.

6. Mr. Burke observed debris and metal junk in Cascade Brook and within its 25 foot buffer
during the site visit on March 25, 1997.
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7.

8.

9.

10.

11.

12.

13.

14.

Condition #7 of Land Use Permit #l R0391-3 states:

40 white pine trees, at least five feet in height, shall be planted and maintained
on the east side of the storage yard as shown on exhibit #13 by October 15, 1988.

Condition #12 of Land Use Permit #lR0391-4  and Condition #8 of Land Use Permit
#lR0391-5,  state:

The permittee shall replace the evergreen trees planted around the edge of the
parking and log storage area as specified in Land Use Permit 1 R039 l-3.

During the Board’s site visit, the Board did not observe forty S-foot white pines. It
observed approximately fifteen white pines, an estimated eight to ten feet in height, and
several newly planted spruce, approximately two to three feet in height. The trees did not
provide the screening required by previous permits.

Condition #2 of Land Use Permit #l R0391-4.  states:

Gravel and crushed stone stockpiles shall only be located along the northern
perimeter of the construction storage yard. The permittee shall permanently
maintain a sediment collection pond to the east of this area to collect any sediment
traveling toward the wetland or small stream located along the eastern side of the
storage yard.

Mr. Burke observed a large pile of sand and gravel on the south side of the Project
Tract, outside the designated storage area, during the site visit on May 29, 1997.

On its site visit on May 29, 1997, the District #l Commission observed the stockpiling of
earth resources outside the designated storage area on the south side of the Project Tract
not far from Celia Hayward’s property. See Corrective Permit, Findings of Fact,
Conclusions of Law, and Order at 10.

Condition #4 of Land Use Permit # 1 R039 l-4 states:

The Permittee shall take all necessary actions to suppress dust generated by
the crusher, sorter, or by equipment traveling on the site driveway or town road
adjacent to the project site.

Since the issuance of Land Use Permit #lR039  l-4, the Permittee has not used water or
any other measure to control dust created by the crusher, because he does not believe that
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15.

16.

17.

18.

19.

20.

IV.

his operations create excessive dust. The Permittee has paved his access road. He has,
however, made infrequent use of calcium chloride to control dust on the unpaved portions
of the construction yard used by trucks to access earth resources at the Project Tract. The
Permittee did not appeal Condition #4 of Land Use Permit Amendment #lR0391-4.

Mr. Burke observed dust generated by the crusher at the site visit in May 1997. In his
opinion, the crusher did not have adequate dust control. Mr. Burke did not observe
any mechanism to control dust at the site.

On its site visit on February 18, 1998, the Board observed that dust collected on the
white siding of Celia Hayward’s house. Ms. Hayward’s lot is surrounded on three sides
by the Project Tract and is only 325 feet from the rock crusher and adjacent stockpiled
earth resources.

The Board also viewed a videotape prepared by George Araskiewicz, in which gravel
trucks leaving the Project Tract to enter U.S. Route 7 were shown to generate off-site,
air-borne dust from their tires.

The dust deposited on Route 7 was picked up on the trucks’ tires as they traveled the
unpaved areas of the Permittee’s construction yard. Dust deposited on Route 7 has been
known to blow into Mr. Araskiewicz’s property.

At the site visit on February 18, 1998, the Board observed used tires stored in a truck
trailer at the Project Tract. It also observed pipes, tanks, and other construction material
being stored at several locations around the Project Tract.

The Permittee does not have a land use permit authorizing the outdoor storage of used
tires, recycled asphalt, pipes, tanks, and other similar articles.

CONCLUSIONS OF LAW

The Neighbors ask the Board to issue a final revocation order terminating the Permittee’s
right to operate the crusher and other uses authorized by Land Use Permits # 1 R039 l-3-EB,
#lR0391-4-EB,  #lR0391-5-EB,  #lR0391-SA-EB,  and #lR0391-6-EB.  They assert that the
Permittee has violated the terms and conditions of the Revocation Decision by not conducting its
commercial operations in conformance with the permit requirements of the subject Act 250
permits during the period that he has pursued corrective action before the Commission and
Board.

.
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In his responsive filings, the Permittee denies the alleged violations of the Revocation
Permits and asserts that he is operating in conformance with the provisions of the Revocation
Decision. Permittee’s Responsive Memorandum at 4-5. It is the Permittee’s position that the
Revocation Decision allows him to operate under the terms and conditions of the Revocation
Permits until such time as the Board issues a decision with respect to the appeal from the
Corrective Permit. Therefore, he asserts that he may continue to operate a rock crusher
at the Project site while this appeal is pending before the Board.

The Board has considered the evidence and concludes that the Permittee has not complied
with the terms and conditions of several of the permits subject to revocation.

Specifically, the Board concludes that the Permittee has not complied with Conditions #4
and #5 of Land Use Permit #lR0391-3,  requiring a 25 foot buffer for streams within the Project
Tract. The District Coordinator observed junk and debris within Cascade Brook and its 25 foot
buffer during a site visit in 1997. Even the Permittee concedes that debris was found in a 40-foot
stretch of Cascade Brook at the southwest comer of the Project Tract. Permittee’s Proposed
Findings of Fact and Conclusions of Law at 25.

The Board also concludes that the Permittee has not complied with Condition #7 of Land
Use Permit #lRO391-3,  Condition #12 of Land Use Permit #lR0391-4,  and Condition #8 of
Land Use Permit # 1 R039 1-5 in that he has failed to either plant or maintain a screen of 40 white
pines to the east of the storage yard. Moreover, there is no indication that the Permittee has
attempted to either appeal or amend these conditions to address the difficulties he asserts have
prevented this plantation from  growing and thriving. &G Permittee’s Proposed Findings of Fact
and Conclusions of Law at 27-28.

The Board further concludes that the Permittee has not complied with the requirement of
Condition #2, Land Use Permit #lRO391-4,  that earth resources be stockpiled in designated area
at the northern perimeter of the construction yard. The District #l Coordinator and Commission
observed evidence of earth resources being stored in a location to the south of the designated
storage area.

Finally, the Board concludes that the Permittee  has not complied with Condition #/4
of Land Use Permit # 1 R039 l-4. Although the Permittee has paved his access driveway in an
attempt to suppress dust, the evidence demonstrates that dust generated at the Project Tract and
transported to adjoining properties remains a continuing problem. The Permittee has admitted
that he has not used water to suppress dust from its crushing operations. Despite representations I
by the Permittee that he has used calcium chloride and water to control dust on exposed surfaces, /
such as from the construction yard, his testimony and the testimony of others reveals that he has ’
not made it a practice to use these dust suppression measures. Therefore, the Board concludes
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that the Permittee has not undertaken the level of mitigation required by Condition #4 of Land
Use Permit # 1 R039 l-4 -- namely, that the Permittee “shall take all necessary actions to suppress
dust generated by the crusher, sorter, or by equipment traveling on the site driveway or town road
adjacent to the project site.”

Having concluded that the Permittee has not complied with the terms and conditions of
the permits subject to revocation, the issue remains whether the Board should issue a final
revocation order terminating the uses authorized by Land Use Permits # 1 R039 1-3-EB, -4-EB,
-5-EB,  -SA-EB, and -6-EB. The Board concludes that it should.

As the Board stated in its Memorandum of Decision in the -8-EB Appeal, the practice of
allowing a party to operate under the terms of a permit pending satisfaction of the conditions of a
revocation decision is consistent with the provisions of EBR 38(A)(3) which allows a Permittee
an opportunity to correct any violation prior to an order of revocation becoming final. & &

Gas Cw, #9A0204-EB  (Revocation), Findings of Fact, Conclusions of Law,
and Order (June 8, 1995). In other words, revocation of a permit that is the subject of a
revocation petition does not become final until such time as the terms and conditions of the
interim revocation order are satisfied. Furthermore, to the extent that a revocation decision
provides that a certain permit shall be superseded by a corrective permit, such supersession does
not occur until a W decision with respect to the corrective permit has been issued.

In this proceeding, the opportunity to correct was not unconditional. The Permittee was
authorized to operate under the terms and conditions of the permits subject to revocation,
provided he applied for a new permit, and until such time as: (1) the Board reached a final
decision concerning the merits of the Permittee’s Corrective Permit application, or (2) the Board
determined that the Permittee had failed to comply with terms and conditions of the permits
subject to revocation. In this instance, the Per&tee  has applied for the Corrective Permit and
the Board has simultaneously reached decisions on the merits of the -8-EB  Appeal and the
petition to reopen the revocation proceeding for alleged violations. Therefore, the Board
concludes that revocation of Land Use Permits # 1 R039 l-3, -4, -5, -5A, and -6 is warranted and
timely, both because the Permittee has failed to comply with the terms and conditions of these
permits and a Corrective Permit has been issued which supersedes these permits.
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ORDER I

Accordingly, the Board hereby revokes Land Use Permits #1R0391-31  -4, -5, -5A, and -6.

Dated at Montpelier, Vermont, this j&h day of April, 1998.

ENVIRONMENTAL BOARD

George Holland
Sam Lloyd*
William Martinez
Rebecca Nawrath

* Board Member Samuel Lloyd was not present for the April 15, 1998, deliberation; he reviewed
and concurred with this decision.

Board Members John T. Ewing, Robert Opel, and Dr. Robert Page participated in the pre-hearing
phase of this proceeding, but did not attend the hearing or participate in the post. tearing
deliberations concerning this matter.


