
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. ch. 151

Re: Lawrence White Land Use Permit Amendment
RR Box 45Al #lR0391-S-EB
Danby, VT 05739

MEMORANDUM OF DECISION

This decision pertains to certain motions filed on November 3, 1997, by George and
Alice Araskiewicz, William Buckman,  Celia Hayward, Harris and Suzanne Peel,  Kenneth and
Christine Rush, and the Danby Protective Association (“DPA”) (collectively referred to herein
as the “Movants”).’ These motions consist of a Motion to Dismiss (“Motion to Dismiss”), and
a Motion to Enforce Land Use Permit #lR0391-8  and Motion for Stay (“Motion to Enforce and
Stay”). As is explained below, the Environmental Board (“Board”) denies these motions.

I. PROCEDURALBACKGROUND

On October 7, 1997, Lawrence White (“Permittee”) filed an appeal from Land Use Permit
Amendment # 1 R039 l -8-EB and supporting Findings of Fact, Conclusions of Law and Order
(“Corrective Permit”). The appeal was filed pursuant to 10 V.S.A. 9 6089(a) and Environmental
Board Rules (“EBR”)  6 and 40. No cross-appeal was filed.

The Corrective Permit was issued by the District #1 Environmental Commission
(“Commission”) on September 23, 1997. The Corrective Permit purports to wholly supersede
Land Use Permits #lR0391,  -3, -4, -5, -5A and -6 (collectively “Revocation Permits”). See
Re: Lawrence White, #lR0391-EB,  -3-EB, -4-EB, -5-EB, -5A-EB,  and -6-EB (Revocation) and
#lR0391-7-EB  (Interlocutory), Findings of Fact, Conclusions of Law, and Order (Sept. 17,
1996) (“Revocation Decision”). The Corrective Permit authorizes the Permittee to operate an
office, a maintenance building, a firewood processing area, and a radio tower (“Project”). The
Corrective Permit prohibits the use of a rock crusher, a use previously approved in #lR0391-4
and subsequent Revocation Permits. The Project is located on a 58-acre tract on U.S. Route 7
and Town Road 19 in the Town of Danby,  Vermont.

I Harris Peel had requested similar relief in a letter filed with the Board on October
3 1, 1997. This letter was not filed with the Permittee as evidenced by the list of persons
sent copies of the filing. The Permittee therefore could not and did not respond to this
letter in its November 18, 1997, filing. Consequently, the Board limits its rulings to the
motions filed on November 3, 1997, by counsel Stephanie J. Kaplan, Esq., on behalf of
the Movants. See Board’s service of process requirements, EBR 12(J).

689Ml



-_ ---;

Re: Lawrence White, #lR0391-8-EB
Memorandum of Decision
Page 2

On November 6, 1997, the Board’s Chair convened a prehearing conference to clarify the
issues on appeal, determine party status, and establish a schedule to expedite a hearing in this
proceeding. A Prehearing Conference Report and Order was issued on November 10, 1997, and
became final, without objection, on November 18, 1997. The terms and conditions of the
Prehearing Conference Report and Order are herein incorporated by reference.

As provided by the Prehearing Conference Report and Order, the Permittee was given
until November 18, 1997, to respond to the Motion to Dismiss, Motion to Enforce and Stay, and
to clarify the specific conditions in the Corrective Permit at issue in this appeal. The Permittee
timely filed his response on November 18, 1997 (“Permittee’s Responsive Memorandum”).

On November 2.5, 1997, the Movants filed a Supplemental Motion to Dismiss Appeal.

The Board deliberated with respect to the parties’ various written submissions on
December 3, 1997. This matter is now ready for decision.

II. MOTION TO DISMISS

A. Deficient Notice of Appeal

The Movants ask that this appeal be dismissed on the basis that the Permittee has
allegedly failed to comply with the filing requirements of 10 V.S.A. 3 6089 and EBR 40(A).
They assert that the Permittee’s appellate filing is deficient in that it failed to contain a statement
of the reasons why the appellant believes the commission was in error, failed to identify the
issues to be addressed in the appeal other than in the most cursory language, failed to contain a
summary of the evidence that will be presented, and failed to provide a preliminary list of
witnesses who will testify on the Permittee’s behalf.

Title 10 V.S.A. 0 6089(a)(2) provides that an appellant to the Board shall file with his
notice of appeal “a statement of the issues to be addressed in the appeal, a summary of the
evidence that will be presented, and a preliminary list of witnesses who will testify on behalf of
the appellant.” Title 10 V.S.A. 5 6089(a)(4) provides, in relevant part, that a”[n]otice of appeal
shall be filed with the board within 30 days” of the date of the decision of the Commission.

These provisions have been construed and given effect by the Board in numerous cases.
Notices of appeal must be filed within 30 days of the decision of the Commission, or the Board is
without jurisdiction to hear the appeal and the appeal must be dismissed. Re: Havstack  Groun,
Inc., Land Use Permit Amendment #700002-  1 0-EB, Memorandum of Decision (March 29,
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1989). On the other hand, where a notice of appeal has been timely filed, the failure of the
appellant to file all documents identified in 10 V.S.A. $ 6089(a)(2) does not deprive the Board of
jurisdiction to hear an appeal, but merely constitutes a deficiency which may be corrected or, if
not, may be grounds for dismissal if the Board deems dismissal appropriate. Re: Garv Savoie
d/b/a WLPL and Eleanor Bemis, Application #2WO99  1 -EB, Findings of Fact, Conclusions of
Law, and Order at 4-5 (Oct. 11, 1995). Indeed, as long as an appellant supplies the required
information within a reasonable period of time after filing a timely notice of appeal, other parties
are not prejudiced and the appeal will be accepted. Re: Felix J. Callan,  Application #5W1056-
EB, Memorandum of Decision (Sept. 19, 1990).

This policy is further articulated in EBR 40. That rule states in relevant part:

An appeal shall be filed with the board within 30 days after the date
of the decision of the commission. The appeal shall consist of the original
and 10 copies of the appeal and of the decision of the commission, and a
statement of the reasons why the appellant believes the commission was in
error, the issues to be addressed in the appeal, a summary of the evidence
that will be presented, and a preliminary list of witnesses who will testify on
behalf of the appellant.

Rule 40(A) further provides that:

Failure of an appellant to take any step other than the timely filing of a notice of
appeal does not affect the validity of the appeal, but is grounds only for such
action as the Board deems appropriate, which may include dismissal of the appeal.

(Emphasis added.)

In this matter, the Permittee filed his notice of appeal within 30 days and served it on
persons required to receive notice. The notice was admittedly sketchy, merely stating that the
applicant for the Corrective Permit was appealing “the decision and findings” of the Commission
based on its adverse determination with respect to: “Criterion 1 B: Waste Disposal/ Hazardous
Waste; used oil” and “Criterion 8: Noise, Dust and Scenic Beauty; Hours of operation, the use
of the crusher and the construction yard.” The notice of appeal did not identify the reasons why
the Permittee believes the Commission was in error, provide a summary of the evidence to be
presented or a preliminary list of witnesses. However, the Permittee filed with the Board a letter
accompanying the notice of appeal, and this one-page document addresses with more specificity
the Permittee’s position as to why he believes the Commission was in error, the issues on appeal,
a summary of the evidence, and the witnesses to be called.
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At the prehearing conference, the adjoining property owners and other parties to this
appeal alerted the Chair that they had not received copies of this cover letter. Therefore, copies
of the letter from the Board’s file were made and distributed to those in attendance and additional
copies were sent to parties not in attendance. Furthermore, the Chair indicated that he would
require the Permittee to further supplement his notice by providing by a date certain a specific
list of the Permit conditions at issue, and this requirement was incorporated in the Prehearing
Conference Order at 6 (VII., Item 4). The Permittee complied with this requirement in its filing
of November 18, 1997, copies of which were served on the parties.

The Board has previously stated that EBR 40 governs the content of appeal notices and
that the rule’s “purpose is to prompt appellants to focus their appeals and state the issues with
reasonable specificity. The policy of the Board has always been to construe notices of appeal
liberally.” Re: Finard-Zamias Associates, Land Use Permit #lRO661  -EB, Memorandum of
Decision at 5 (March 28, 1990).

The question of whether the documents filed by the Permittee are specific enough in their
content to place others on notice concerning the matters at issue on appeal is a close one, but on
balance the Board believes that read together they do. In his notice of appeal, the Permittee
identified the Act 250 criteria at issue and the subject matter of the conditions allegedly in error. ~
Additionally, the cover letter and supplemental filing of November 18, 1997, provide the parties
with information concerning the specific enumerated conditions at issue and the evidence to be
offered by the Permittee in support of his position that the conditions imposed by the Commis-
sion are not supported by the record and are “unwarranted conclussions  [sic] or impracticalities
that result in an undue hardship to the Applicant.” See Permittee’s Cover Letter to Notice of
Appeal (Oct. 7, 1997) and Permittee’s Responsive Memorandum. Since the Movants were
parties to the proceeding before the Commission, and the Permittee has specifically asserted that
he will rely on the same exhibits presented in that proceeding, the Movants should be in a good
position to assess the subject matter of the Permittee’s case on appeal.

Based on the foregoing procedural facts, authorities and precedent, the Board concludes
that the deficiencies in information identified by the Movants have been corrected. Therefore,
the Board will not dismiss this appeal for non-compliance with 10 V.S.A. 3 6089 and EBR 40.

B. Failure to Appear at Prehearing Conference

In their Supplemental Motion to Dismiss Appeal, the Movants also seek dismissal on the
basis that neither the Permittee nor his representative appeared at the Prehearing Conference held
on November 6, 1997, or sent a written notice that they would not appear, as specified in the Act
250 Notice of Prehearing Conference issued on October 22,1997. The Movants cite no Board
rule or precedent supporting dismissal for non-appearance at a prehearing conference.

1
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The Act 250 Notice of Prehearing Conference issued in this proceeding states, in relevant
part:

Those persons seeking to participate as parties (including “statutory” parties) in the
hearing should attend the prehearing conference and should be prepared to identify issues
and proposed witnesses and exhibits to be presented. . . .

Those who are not able to attend the prehearing conference should notify the Board
in writing by Wednesday, November 5, 1997, of their intention to appear at the public
hearing. Such notice should indicate the issues they intent to address, and the witnesses
and exhibits they intend to present. Any person who does not so notify the Board or
appear at the prehearing conference shall be deemed, without a demonstration of good
cause to the contrary, to have waived all rights to further notice.

The Act 250 Notice of Prehearing Conference does not state on its face that dismissal
of an appeal may be the probable consequence of the failure of an appellant to appear at a
prehearing conference. Rather, it states that any person who does not appear or make timely
notification shall be deemed to have waived all rights to further notice without a demonstration
of good cause to the contrary. Assuming that dismissal of an appeal for failure to appear or
notify the Board may be grounds for dismissal, the facts do not support such a result in this case.

On November 7, 1997, the day immediately following the prehearing conference, the
Permittee’s representative appeared at the Board offices expecting to attend the conference. On
discovering her error, she filed on November 10,1997, a written notice with the Board and the
parties acknowledging the scheduling error and indicating that the Permittee wished to proceed
with the appeal. The Permittee subsequently complied with the information requests required by
the Prehearing Conference Report and Order.

The Board concludes that the Permittee has attempted to demonstrate good cause for his
failure to appear at the prehearing conference and has subsequently comported his conduct in
accordance with requirements established by the Board’s Chair. Therefore, the Board will not
dismiss this appeal for failure of the Permittee to appear at the prehearing conference or provide
written notice of non-appearance prior to the prehearing conference.

III. MOTION TO ENFORCE LAND USE PERMIT #lR0391-8  AND MOTION FOR STAY

The Corrective Permit authorizes the Permittee to operate an office, a maintenance
building, a firewood processing area, and a radio tower, but expressly prohibits the use of a rock
crusher at the Project site. The Corrective Permit also states that it “wholly supersedes” the
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Revocation Permits. The Movants assert that the Permittee continues to operate a rock crusher
“in violation” of the Corrective Permit and ask the Board to either require the Permittee to stop
the operation of the rock crusher by construing the Revocation Decision in their favor and, if not,
by staying its effect thereby giving effect to the terms and conditions of the Corrective Permit
pending resolution of this appeal. Alternatively, the Movants ask the Board to determine that
Mr. White has violated the terms and conditions of the Revocation Permits and therefore is not
entitled to the benefit of operating the rock crusher under the terms and conditions of the
Revocation Decision. Motion to Enforce and Stay at 2-3.

In his responsive filing, the Permittee denies the alleged violations of the Revocation
Permits and asserts that he is operating in conformance with the provisions of the Revocation
Decision. Permittee’s Responsive Memorandum‘at 4-5. It is the Permittee’s position that the
Revocation Decision allows him to operate under the terms and conditions of the Revocation
Permits until such time as the Board issues a decision with respect to the appeal from the
Corrective Permit. Therefore, he asserts that he may continue to operate a rock crusher
at the Project site while this appeal is pending before the Board.

A. Construction of the Revocation Decision

In order to rule on the Motion to Enforce and Stay, the Board must consider the plain
language and intent of the Revocation Decision. Section V. of the Revocation Decision sets
forth the Order of the Board. Item 4 in the Order states:

The Dash 3 Permit, Dash 4 Permit, Dash 5 Permit, Amended Dash 5 Permit, and
Dash 6 Permit are revoked subject to White’s opportunity to correct as provided for in
IV, above.

Section IV, Part D., of the Revocation Decision provided the Permittee an “opportunity to
correct” pursuant to EBR 38(A)(3). The Board gave the Permittee ninety days from the date of
the Revocation Decision in which to submit to the Commission a complete application for the
activities authorized by the Revocation permits. Revocation Decision at 2 1. The Board provided
the Permittee with this opportunity because it was not persuaded that the activities authorized by
the Revocation Permits “presents any threat of irreparable harm to public health, safety, or
general welfare or to the environment.” Id. In reaching this conclusion, the Board noted at page
21 that

. . . . White has always been obligated to operate pursuant to the Revocation Permits’
respective terms and conditions. The Revocation Permits contain numerous conditions
which alleviate the impacts caused by the authorized activities.

Section IV., D., further states that “[i]f the Commission issues a permit, then such permit r
I/
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shall supersede the Revocation Permits.” Id. However, the Board followed this statement with
the following qualifying text:

Provided White complies with the terms and conditions of the Revocation Permits,
White may continue to operate under the Revocation Permits until such time as the
Commission either denies White’s application or issues a permit. If there is an appeal to
the Board, provided White continues to comply with the Revocation Permits’ terms and
conditions, White may operate under the Revocation Permits until the Board issues its
decision.

The Movants argue that the provisions of Section IV., D., of the Revocation Decision are
“seemingly contradictory statements” and that they can only be reconciled by “the reasonable
interpretation that were the District Commission to give Mr. White a permit that allowed con-
tinued operation which was then appealed to the Board by other Parties, he would not have to
stop operating pending an appeal to the Board.” Motion to Enforce and Stay at 3. Additionally,
the Movants argue that the above text contradicts EBR 42, which states: “No decision of the
board or a district commission is automatically stayed by the tiling of an appeal.” Motion to
Enforce and Stay at 2.

The Board concludes that the Revocation Decision is clear on its face. The Permittee
was guaranteed the right to continue to operate under the terms and conditions of the Revocation
Permits provided he timely filed an application with the Commission. The duration of time that
the Permittee could operate under the terms and conditions of the Revocation Permits was tied
directly to the application review process. Therefore, the Permittee was assured the right to
operate under the Revocation Permits while his application for the Corrective Permit was
pending before the Commission and, in the event of an appeal, during the time that the matter
was pending before the Board. Indeed, the Board contemplated at the time that it issued the
Revocation Decision that the Commission might either deny the application or issue a permit,
and that any party might appeal to the Board. Therefore, it expressly provided that if such an
appeal should be taken, the Permittee could operate under the Revocation Permits until the
Board issued a final decision.

The practice of allowing a party to operate under the terms of a permit pending
satisfaction of the conditions of a revocation decision is consistent with the provisions of EBR
38(A)(3) which allows a Permittee an opportunity to correct any violation prior to an order of
revocation becoming final. See Re: Svnerrrv  Gas Corporation, #9A0204-EB  (Revocation),
Findings of Fact, Conclusions of Law, and Order (June 8, 1995). In other words, revocation of
a permit that is the subject of a revocation petition does not become final until such time as the
terms and conditions of the interim revocation order are satisfied. Furthermore, to the extent that
a revocation decision provides that a certain permit shall be superseded by a corrective permit,
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such supersession does not occur until a final decision with respect to the corrective permit has
been issued. Therefore, while Section IV., D., of the Revocation Decision states that “[i]f the
Commission issues a permit, then such permit shall supersede the Revocation Permits,” it is
obvious that this provision is modified by the text in the following paragraph which declares that
the Permittee may continue to operate under the terms and conditions of the Revocation Permits
in the event of an appeal and “until the Board issues its decision.”

For the foregoing reasons, the Board declines to construe the Revocation Decision in
favor of the Movants.

B. Stay of the Revocation Decision

The Movants, in the alternative, ask the Board to stay those provisions of the Revocation
Decision that allow the Permittee to operate under the Revocation Permits pending the outcome
of this appeal. Motion to Enforce and Stay at 6. They have filed various affidavits and copies of
correspondence in support of their allegations of hardship resulting from the Permittees
operations at the Project site.

No decision of the Board or a district commission is automatically stayed by the filing of
an appeal. EBR 42. Indeed, EBR 42 expressly provides that a stay may be sought only from a
final order of the Board or a district commission. Moreover, the stay must be sought for a
decision under appeal. EBR 42 expressly states: “No decision of the board or a district
commission is automatically stayed by the filing of an appeal.”

The Board declines to stay the Revocation Decision because it is neither a a decision
nor the decision under appeal.

C. Failure to Comply with the Revocation Decision

The Movants further argue that the Permittee “has for years blatantly violated” conditions
of the Revocation Permits and therefore he should lose “the benefit of the Board’s beneficence”
as provided in Revocation Decision. Motion to Enforce at 5-6. The Movants specifically cite to
a portion of the Commission’s decision under appeal that relates to the Permittee’s asserted
failure to mitigate certain adverse aesthetic impacts. Motion to Enforce at 4. The Movants ask
the Board to order the Permittee to comply with the terms and conditions of the Corrective
Permit because he has failed to comply with the Revocation Decision which requires the Permit-
tee of operate in accordance with terms and conditions of the Revocation Permits. Id. at 5.

The Board may revoke a permit in the event of violation of any conditions attached to
that permit. 10 V.S.A. 5 6090(c). However, a permit may not be revoked without notice and an LT
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opportunity for hearing at which the permittee may show compliance with the permit’s
requirements. This is a prerequisite for revocation of Act 250 permits under EBR 38(A) and
for permits in general under 3 V.S.A. 3 814(c) of the Vermont Administrative Procedure Act
(“APA”). Likewise, the Board may not foreclose a permittee’s opportunity to correct based on
allegations of violations of the terms and conditions of an interim revocation order without first
providing the permittee with notice and an opportunity to show compliance with that order.

Accordingly, the Board will not consider the Movants allegations of permit violations in
the context of this appeal. However, the Board will entertain requests for a determination of the
Permittee’s non-compliance with the Board’s Revocation Decision and for a final order revoking
the Revocation Permits. The Board has entertained such motions in the past, recognizing the
inchoate nature of revocation decisions providing for an opportunity to correct. See Re: Svnerav
Gas Corporation and Vermont Railway. Inc., Land Use Permit #9A0204-EB  (Revocation)
Memorandum of Decision (Nov. 6, 1995); Re: Stokes Communications Corn., Land Use Permit
#3R0703-EB (Amendment Application Revocation), Memorandum of Decision (March 20,
1996). If such requests are filed within 10 days of this memorandum of decision, the Board will
separately notice this matter, provide for the prefiling of evidence, and schedule a hearing on the
issue of the Perrnittee’s alleged non-compliance with the terms and conditions of the Revocation
Decision. Such hearing may be held on the same date as the hearing on the merits of this appeal.

D. Enforce Corrective Permit

Finally, the Board declines to “enforce” the Corrective Permit. This permit and support-
ing decision are on appeal to the Board and therefore are not final and enforceable. Indeed, the
Permittee has specifically challenged the Commission’s condition prohibiting the operation of a
rock crusher at the Project site.2

Accordingly, the Board declines to restrain the Permittee from operating a rock crusher at
the Project site pending the outcome of this appeal, provided he operates in accordance with the
terms and conditions of the Revocation Permits as provided by the Revocation Decision.

2 The Board additionally observes that the present proceeding is not an enforcement
action, but rather an appeal brought by the Permittee to obtain de novo review of certain
conditions imposed by the Commission in the Corrective permit. However, having
received notice of alleged violations of the Revocation Permits, the Board observes that
it has not waived the right to use its separate enforcement authority to obtain compliance
with terms and conditions contained in those permits.
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IV.

1.

2.

ORDER

The Motion to Dismiss is denied.

The Motion to Enforce Land Use Permit #lR0391-8  and Motion for Stay are denied.

Dated at Montpelier, Vermont, this 4th day of December, 1997.

Vermont Environmental Board

Y&
John T. Ewing, Ch
Arthur Gibb
Marcy Harding
Sam Lloyd
William Martinez
Robert Opel
Dr. Robert Page


