
                              VERMONT  ENVIRONMENTAL  BOARD                                           
                                                   10 V.S.A. ch. 151

Re:   Lawrence White                                                        Land Use Permit Amendment
         RR Box 45A1                                                             #1R0391-8-EB
         Danby, VT  05739
                     

                 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal of Land Use Permit #1R0391-8 and supporting
Findings of Fact, Conclusions of Law, and Order (ACorrective Permit@) issued to Lawrence White
(APermittee@) by the District #1 Environmental Commission (ACommission@).  The Corrective
Permit authorizes the Permittee to operate an office, a maintenance building, a firewood
processing area, and a radio tower (AProject@).  The Project is located on a 58-acre
tract of land on U.S. Route 7 and Town Highway 19 in the Town of Danby, Vermont (AProject
Tract@).

As explained below, the Environmental Board (ABoard@) concludes that the Project, as
conditioned by this decision, complies with those portions of the following criteria which are on
appeal: 10 V.S.A. ' 6086(a)(1)(B) (waste disposal: hazardous waste) and 8 (aesthetics: noise,
dust, impacts on scenic beauty).  Accordingly, the Board issues an amended permit (AAmended
Permit@).

I. BACKGROUND

On  September 23, 1997, the Commission issued the Corrective Permit.  The Corrective
Permit wholly supersedes Land Use Permits #1R0391-3, -4, -5, -5A and -6 (collectively ARevo-
cation Permits@).  See Re: Lawrence White, #1R0391-EB et seq. (Revocation) and Re: Lawrence
White, #1R0391-7-EB (Interlocutory), Findings of Fact, Conclusions of Law, and Order (Sept.
17, 1996) (ARevocation Decision@). 

On October 7, 1997, the Permittee appealed the Corrective Permit to the Board. The
appeal was filed pursuant to 10 V.S.A. ' 6089(a) and Environmental Board Rules (AEBR@) 6 and
40.  No cross-appeal was filed.  However, on November 3, 1997, various adjoining property
owners, neighbors and the Danby Protective Association (ADPA@) (collectively, ANeighbors@)
jointly filed a Motion to Dismiss, and a Motion to Enforce the Corrective Permit and Motion for
Stay.

On November 6, 1997, John T. Ewing, then Chair of the Board, convened a prehearing
conference in Montpelier with respect to the appeal.  The Permittee did not appear either pro se
or by counsel at this prehearing conference.  However, the Neighbors appeared either in person or
by counsel and requested party status.  They were: adjoining property owners George and Alice
Araskiewicz, Celia Hayward, Harris and Susanne Peel, and Kenneth and Christine Rush;  William



Re: Lawrence White
Land Use Permit Amendment  #1R0391-8-EB
Findings of Fact, Conclusions of Law, and Order
Page 2

Buckman, a person owning property in the neighborhood of the Project but not
adjoining the Project tract; and the Danby Protective Association (ADPA@), represented by
Stephanie J. Kaplan, Esq.  

On November 10, 1997, Chair Ewing issued a Prehearing Conference Report and Order
memorializing various party status and other preliminary rulings and establishing deadlines for the
submission of various filings including memoranda, prefiled evidence, and objections.  The terms,
conditions, and rulings contained in that document are incorporated herein by reference.

On November 18, 1997, the Permittee complied with the Prehearing Conference Report
and Order by identifying the various Corrective Permit conditions at issue and by responding to
arguments made in the Motion to Dismiss and in the Motion to Enforce the Corrective Permit and
Motion for Stay.

On November 25, 1997, the Neighbors filed a Supplemental Motion to Dismiss Appeal.

On December 3, 1997, the Board deliberated with respect to the Motion to Dismiss and
the Motion to Enforce the Corrective Permit and Motion for Stay.  On December 4, 1997, the
Board issued a Memorandum of Decision denying these motions.

On December 9, 1997, the Chair issued a Supplemental Prehearing Order setting forth a
revised schedule for the prefiling of evidence and objections.  This was further amended by a
Supplemental Prehearing Order issued by Marcy Harding, newly-appointed Board Chair, on
January 23, 1998.

The parties completed the prefiling of testimony, exhibits, and evidentiary objections on
February 13, 1998.

On February 17, 1998, a second prehearing conference was convened by Chair Harding, at
which time she made preliminary rulings with respect to the evidentiary objections and established
an agenda for the hearing day.

On February 18, 1998, the Board conducted a hearing and site visit in Danby, Vermont,
with respect to this appeal.  The following parties appeared and participated:

The Permittee, by Nancy A. Brown and Lawrence White, pursuant to EBR 14(A)(1), with
respect to criteria 1(B) and 8;

George and Alice Araskiewicz, pursuant to EBR 14(A)(5), with respect to criteria 1(B) 
and 8;
Celia Hayward, pursuant to EBR 14(A)(5), with respect to criteria 1(B) and 8;
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Harris and Susanne Peel, pursuant to EBR 14(A)(5), with respect to criteria 1(B) and 8;
DPA, by Stephanie J. Kaplan, Esq., pursuant to EBR 14(B) with respect to criterion 8 
only.

Persons who had been granted party status but who did not appear and participate in the
hearing were: Kenneth and Christine Rush, pursuant to EBR 14(A)(5), with respect to criteria
1(B) and 8; and William Buckman, pursuant to EBR 14(B), with respect to criterion 8 only. 

At the conclusion of the hearing, the Board requested proposed findings of fact and
conclusions of law from the parties.  These were filed by the Permittee and the Neighbors on
March 5, 1998.

The Board deliberated with respect to this matter on February 25 and April 15, 1998.
On April 15, 1998, the Board declared the record complete and adjourned the hearing.  This
matter is now ready for decision.  To the extent any findings of fact and conclusions of law are
included below, they are granted; otherwise, they are denied.  See Petition of Village of Hardwick
Electric Department, 143 Vt. 437, 445 (1983).

II. PRELIMINARY ISSUES

The Permittee raised certain procedural objections at hearing or in his post-hearing filing.
See Permittee=s Proposed Findings of Fact and Conclusions of Law at 28-34 (Mar. 5, 1998). 
These are addressed in the order presented.

A. Prehearing Conference

The Permittee, in his post-hearing filing, objects to the prehearing conference of
November 6, 1997, on the basis that this conference was held without him or his representative.
The Permittee asserts that his representative, who is a lay person, made an error in recording the
date of the prehearing, and that she appeared at the Board=s offices on the day following the
scheduled prehearing conference.  The Permittee argues that another prehearing conference
should have been held so that he could have had an opportunity to argue issues Aunilaterally@
decided at the prehearing conference of  November 6, 1997, concerning scope of review and
party status.  Permittee=s Proposed Findings of Fact and Conclusions of Law at 29-30
(Mar. 5, 1998).

The Permittee=s objection is untimely.  Moreover, the Permittee has not shown how he has
been denied due process or been prejudiced by the prehearing conference procedures used in this
case.
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An Act 250 Notice of Prehearing Conference for this appeal was issued on October 22,
1997.  The Permittee, personally, and his representative were mailed a copy of this notice by first
class mail.  This notice was also published in the Rutland Herald on October 24, 1997.  The notice
advised the parties and other persons interested in this matter of the date, time and location of the
prehearing conference and informed them as to the matters to be addressed at the prehearing
conference.  It specifically stated that persons intending to participate in the hearing on this matter
should appear at the prehearing conference and Abe prepared to identify issues and proposed
witnesses and exhibits to be presented.@  It also advised nonstatutory parties to file written
petitions for party status not later than the date of the prehearing conference. Finally, it instructed
persons who would not be able to attend the prehearing conference to so notify the Board in
writing by November 5, 1997.

Neither the Permittee nor his representative appeared at the prehearing conference or
informed the Board that they would not appear, as directed by the notice.  The Neighbors and
their representative did appear at the appointed date and hour.  Therefore, the Chair proceeded to
conduct the prehearing conference. 

Following the prehearing conference, on November 10, 1997, the Chair issued a
Prehearing Conference Report and Order memorializing various party status and other prelimi-
nary rulings. The parties were provided until November 18, 1997, to review and file written
objections to the order, in whole or in part, including party status rulings.  Given that the
Neighbors expressed concern about the scope of the appeal, the Permittee was allowed to
supplement his previous filings with a list of specific conditions at issue.  This filing was due
November 18, 1997, and the Permittee duly responded.

Neither by the November 18, 1997, deadline, nor at any time prior to and including the
second prehearing conference on February 17, 1998, did the Permittee object to convening of the
November 6, 1997, prehearing conference or the rulings that were issued as a result of this
conference. See EBR 16(B).  Therefore, the Board concludes that the Permittee=s objection to
that prehearing conference is both untimely and without merit, and hereby denies any request for
relief.  

B. Inadequate Representation

The Permittee objected at hearing and in its post-hearing filing to the conducting of this
appeal, due to the fact that he was not represented by an attorney but the Neighbors were.  He
asserts that while he was represented by counsel in past Act 250 proceedings, he was not able to
afford an attorney to represent him in this proceeding.  When the Permittee finally concluded that
he needed counsel, he asserts that he was unable to secure such representation in time for the



Re: Lawrence White
Land Use Permit Amendment  #1R0391-8-EB
Findings of Fact, Conclusions of Law, and Order
Page 5

hearing on February 18, 1998.  At the beginning of the hearing on February 18, 1998, the
Permittee asked the Board to continue the proceeding until he could secure counsel.  The
Permittee argues in his post-hearing filing that he has been placed at personal disadvantage by the
lack of representation by counsel in argument on preliminary issues such as the scope of review
and party status, in the admission and objection to evidence, and in the Ause of time by opposing
counsel at hearings.@  The Permittee asks the Board to take the fact that he was not represented
by an attorney into consideration as it weighs the evidence in this proceeding.  Permittee=s
Proposed Findings of Facts and Conclusions of Law at 30 (Mar. 5, 1998).      

In Act 250 proceedings, a party may appear in person or by Aan attorney or representative
of his choice.@  EBR 14(D).  There is no requirement that a party be represented by an attorney,
and many parties elect to appear pro se or by a non-attorney representative, such as a professional
engineer, landscape architect, or other consultant.  The election of whether a person is repre-
sented by an attorney is a personal one.  However, EBR 14(D) provides that once a representa-
tive has been designated:

The board or district commission shall enter on its docket and certificates of
service the name of any representative who has appeared for the party or who has
countersigned a party=s pleadings.  Any notice given to or by a representative of
record for a party shall be considered in all respects as notice to or from the party
represented.

In the Commission proceeding on the Corrective Permit, the Permittee was represented by
his employee, Nancy A. Brown.  Although the Permittee signed the Notice of Appeal filed with
the Board on October 7, 1997, the certificate of service accompanying this filing was signed
by Ms. Brown.  Consequently, both the Permittee and Ms. Brown were provided personal notice
of the Act 250 Notice of Prehearing Conference and all subsequent notices, orders and corres-
pondence from the Board.  Ms. Brown has served as the Permittee=s representative in the filing of
pleadings and prefiled evidence and she appeared for the Permittee at the second prehearing
conference on February 17, 1998, and at the hearing on February 18, 1998.   

At no time up to and including the prehearing conference on February 17, 1998, did the
Permittee ask the Board or its Chair to reschedule the hearing in order that he might secure
representation by an attorney.  Although the record in the concurrent revocation proceeding
reveals that on February 3, 1998, the Permittee filed a purported notice of appearance from the
law firm of Carrol, George & Pratt, signed by the Permittee rather than counsel, correspondence
from an attorney formerly with Carrol, George & Pratt and now with its successor firm indicates
that the Permittee had not retained counsel. Re: Lawrence White, Revocation Decision file.

Consequently, the Board, on February 18, 1998, after oral argument, denied the
Permittee=s request to reschedule the merits hearing.  The Board proceeded to hearing, with
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Ms. Brown representing the Permittee, in both his case in chief and in the cross-examination of
witnesses. 

The Board declines to rule on the issue of whether the Permittee had adequate representa-
tion, but notes the Permittee=s continuing objection for the purpose of preserving the issue should
this matter be appealed. 

C. Scope of Review

In his post-hearing filing, the Permittee asks the Board to review the issue of the scope of
review in this appeal.  The Permittee argues that under the terms of the Board=s Revocation
Decision, the scope of review in the Corrective Permit proceeding before the Commission should
have been confined to consideration of the Project=s impacts on the properties owned by Harris
and Susanne Peel and Kenneth and Christine Rush, since only the Peels and Rushes were not
provided notice of the earlier permit proceedings and the only basis for revocation was the failure
of notice.  The Permittee further argues that the Commission erred in not considering the scope of
the proceeding as a preliminary matter, in granting party status to and receiving evidence from
other parties, including other neighbors, and in re-considering criteria and impacts addressed in
the prior permit proceedings. The Permittee asks the Board to limit its review to impacts only on
the Peel and Rush properties with respect to criteria 1(B) and 8, and to consider evidence only
submitted by these parties.  Permittee=s Proposed Findings of Fact and Conclusions of Law at 31-
34 (Mar. 5, 1998).

The Board denies the Permittee=s request as untimely.  There is no indication in the record
that the Permittee asked the Commission to narrow the scope of its review, either initially or in a
motion to alter, pursuant to EBR 31.  Second, the Permittee did not raise this issue in its Notice
of Appeal to the Board.  Third, the Permittee did not alert the Board to this issue in response to
the Prehearing Conference Report and Order of November 10, 1997.

D. Party Status

For the reasons discussed in part C. above, the Permittee asks the Board to review the
Chair=s party status rulings, contained in the Prehearing Conference Report and Order, dated
November 10, 1998, and deny party status to DPA and all Neighbors, with the exception of
Harris and Susanne Peel and Kenneth and Christine Rush.  With respect to the Peels and the
Rushes, the Permittee agrees with the Chair=s ruling that these adjoining property owners should
be granted party status, pursuant to EBR 14(A), with respect to criteria 1(B) and 8 only.

The Commission granted party status to Celia Hayward and George and Alice
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Araskiewicz, as adjoining property owners pursuant to EBR 14(A), with respect to criteria 1,
1(B), 1(E), 1(G), 2, 4, 5, and 8.  The Commission granted party status to DPA and Buckman,
pursuant to EBR 14(B), with respect to 8 only.  Counsel for the DPA also represented the
Neighbors in their individual capacities, with the exception that the Peels were represented by
their own counsel.
  

There is no indication in the record that the Permittee asked the Commission to deny party
status to Celia Hayward, the Araskiewiczs, William Buckman, and the DPA, either initially or in a
motion to alter, pursuant to EBR 31.  Second, the Permittee did not raise this issue in its Notice
of Appeal to the Board.  Third, the Permittee did not alert the Board to this issue in response to
the Prehearing Conference Report and Order of November 10, 1997. Accordingly,
the Board denies the Permittee=s request, concluding that it is untimely. 

The Board notes, however, that since the Rushmans and William Buckman failed to
appear at the hearing on February 18, 1998, their prefiled testimony and exhibits were excluded
and were not considered by the Board in reaching its decision.  However, to the extent that their
positions were represented by DPA with respect to criterion 8, evidence presented by DPA and
admitted by the Board has been considered in deciding the merits of the Project.

III.       ISSUES 

Given both the text of the Notice of Appeal and the cover letter filed by the Permittee, the
Chair determined at the prehearing conference on November 6, 1997, that the issues on appeal
appeared to be whether the Project as proposed complies with Criteria 1(B) (waste disposal)  and
8 (noise, dust, impacts on scenic beauty). 

The Permittee has asserted that the Commission, in issuing the Corrective Permit, was in
error in making certain findings and imposing certain conditions.  The Permittee specifically
challenges the following conditions: Condition #12 regulating the disposal of  waste oils, solvents,
and other hazardous materials generated at the Project; Condition #5, limiting the hours of
operation and noise generated by Project operations; Condition #6, prohibiting  use of a rock
crusher at the Project Tract; Condition #11, establishing a decibel limit for noise for Project
activities; and Condition #15, prohibiting the outdoor storage of tires, used asphalt, or other
manmade waste material.

The Board concludes that the findings and conditions challenged by the Permittee are
within the ambit of criteria 1(B) and 8.  Therefore, the issues in this appeal are: 
   
1. Whether the Project as proposed will meet any applicable health and environmental 
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conservation department regulations regarding the disposal of wastes, with an
emphasis
on hazardous waste disposal, and will not involve the injection of waste materials or any 

harmful or toxic substances into ground water or wells.  10 V.S.A. '
6086(a)(1)(B).

2. Whether the Project as proposed will have an undue adverse effect on the scenic or 
natural beauty of the area and aesthetics, with an emphasis on such factors as noise, dust, 
and the on-site storage of materials.  10 V.S.A. ' 6086(a)(8).

IV. FINDINGS OF FACT

A. General Background

1. The Project involves development on the Project Tract, a 58-acre tract of land described 
in Book 32 at Page 165, Book 44 at Page 70, and Book 40 at Page 1 of the land

records of the Town of Danby, Vermont. The Project Tract is owned in fee simple by
Lawrence White.  It is located on U.S. Route 7, north of the village of Danby, Vermont. 

2. The Permittee seeks Board approval for an office, a maintenance building, a firewood 
processing area, a crushing/sorting facility, stockpiling of sand and gravel, a radio

tower, and related outdoor activities at the site including the use of large trucks and
equipment.  These commercial uses were described in prior applications and approved in
Land Use Permits #1R0391-3, -4, -5, -5A and -6. The Permittee received his first Act 250
permit (Land Use Permit #1R0391) for a portable sawmill and shed in August 1980, and
through a succession of permit amendments has added other business operations at the
Project Tract.

3. On September 17, 1996, the Board revoked Land Use Permits #1R0391-3, -4, -5, -5A 
and -6 (ARevoked Permits@), but provided the Permittee with an opportunity to correct
the deficiencies in notice that gave rise to the revocation proceeding by reapplying for a 

permit.  The Board also allowed the Permittee to continue operating his business 
operations under the terms and conditions of  the Revoked Permits until such time

has he had completed the permit review process before the Commission and, if an appeal
was taken, before the Board.  See Revocation Decision.

4. On December 24, 1996, the Permittee applied for a new permit to cover the activities that 
had been authorized by the Revoked Permits.  On September 23, 1997, the Commission 
issued Land Use Permit #1R0391-8, the Corrective Permit. This permit authorizes the
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Permittee to operate an office, a maintenance building, a firewood processing area, and a
radio tower at the Project Tract.  Among other things, it specifically prohibits use of a 
rock crusher, prohibits the use of  Aautomatic, single-volume backup alarms,@ allows a 
maximum of 150 truck trips per day, Monday through Saturday; restricts outside
operations to 7:00 a.m. to 6:00 p.m., Monday through Saturday; requires that indoor
maintenance operations shall not be audible to neighbors; and prohibits the storage of
tires, used asphalt, or any other manmade waste material outside of the maintenance
building.  

5. The general layout of existing development at the Project Tract, as observed by the
Board on its site visit, is as follows: the buildings and commercial activities are located 
principally on a stretch of low land bordered on the south by Cascade Brook, on
the west and north by a steep wooded hillside, and on the east by U.S. Route 7. Woody 

vegetative cover on this portion of the Project Tract is minimal and therefore the 
development is readily visible from Route 7. 

On the easterly side of the property, immediately adjacent to Route 7, is a building,
formerly used as a restaurant, that the Permittee uses as office space for his business. 
Another small residential building is also located in this area. 

At the southeast corner of the property is an access road to the Project Tract which enters
Town Highway #19 where it widens to enter Route 7.  This road is partially paved and
leads to a large unpaved construction yard.  In the middle of the yard is a 70' x 100'
maintenance building, constructed with blue metal siding.  This building is located
approximately 600 feet from Route 7. 

Half way between Route 7 and the maintenance building is an area to the south of the
access road used to store stacked logs.  Opposite this, to the north of the access road is an
area used to park heavy equipment and store various construction materials such as
piping.  Closer to the maintenance building but also to the south of the access road is an
area used by the Permittee to park his trucks, buses, and truck trailers.  On the day of the
Board=s site visit, used tires were stored in one of these trailers. 

A storage shed and saw mill are located to the south and west of the maintenance building,
respectively. 

The portable crusher is usually located on a concrete pad approximately 100 feet to the
north of the maintenance building, and used in association with a portable loader. 
However, on the day of the Board=s site visit, the crusher had been moved to another off-
site location.  Piles of gravel, sand and other earth resources are located along the
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northern perimeter of the construction yard, to the north and west of the maintenance
building. However, earth resources have been stored in an area to the south of this area,
near the property of Celia Hayward. 

A building used for firewood processing is located to the north and east of the concrete
crusher pad on a terrace of land at a higher elevation than the above described
development.  The radio tower is located on a wooded hill located north-northwest of the
maintenance of the building.

At the northeasterly corner of the construction yard is a small sediment collection pond or 
basin, designed to catch run-off from the area where earth resources are stockpiled.  The 
collection pond empties into a small wetland and stream.

In this area, as well as in other areas of the construction yard, the Permittee has been 
storing piping and other construction materials out-of-doors.        

6. To the southwest of the Project Tract is the property and home of Celia Hayward. To the 
immediate south of the Project Tract  is Town Highway #19 and, south of this,

Knobbies Tire Store. To the east, across Route 7, is a campground run by George and
Alice Araskiewicz. To the north/northeast is a cemetery.  Also adjoining the Project Tract
on the north is property owned by Harris and Susanne Peel.  The Project Tract extends up
a steep forested hill to the west, with William Buckman and Ken and Christine Rush being
the closest residential neighbors although not in immediate proximity to the commercial
activities conducted by the Permittee for which he seeks Act 250 approval. 

B. Criterion 1(B) (Waste Disposal)

7. The Permittee generates a limited amount of hazardous waste at the Project Tract.  This 
hazardous waste is in the form of crankcase oil, hydraulic oils, and used diesel fuel

oil generated during the maintenance of the Permittee=s own vehicles and construction
equipment at the maintenance building on the Project Tract. These waste oils are stored in
a large tank inside the maintenance building and burned in a waste oil furnace, also located
in this building.    

8. The Permittee maintains a parts cleaning station in the maintenance building.  From time-
to-time the Permittee has used a commercial grade solvent to clean parts. This

solvent is considered a hazardous waste and is required by the Department of
Environmental Conservation, Agency of Natural Resources, to be disposed of by a
licensed hazardous waste contractor.  Prior to 1991 and since 1995, the Permittee has
engaged the services of the Safety Kleen Corporation to provide the original solvent fluid
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and collect the used solvent for disposal or recycling.  The solvent supplied by the Safety
Kleen Corporation is stored separately from the waste oils and it is not burned in the
waste oil furnace.  

9. During slow periods of operation, such as the four or five year period prior to 1995, the
Permittee did not use the services of the Safety Kleen Corporation.  He instead used diesel
fuel oil as an alternative solvent for cleaning parts. He burned this waste in the waste oil
furnace in the maintenance building.

10. In 1988, in support of his application of Land Use Permit Amendment #1R0391-3, the 
Permittee filed with the Commission a copy of a completed, signed, but undated

ANotification of Proposed Hazardous Waste Activity@ form.  This form, prepared by the
then Hazardous Waste Management Program, Agency of Environmental Conservation,
required the Permittee to identify the types of hazardous waste activity to occur at his
facility, to briefly describe each, and to describe the method of treatment of disposal
proposed for each waste stream. 

11. In the notification form, the Permittee described the hazardous waste activities at the 
Project Tract as follows:

(1) Waste motor and hydraulic oil from owner[=]s fleet only.  Oils burned for heat
in maintenance garage.  Oil stored in above ground 275 gal tanks.  (2) A parts
cleaning station is maintained within the shop.  The closed system is serviced by
Safety Kleen Corp. who removes spent solution in exchange for fresh solution on a
90 day basis.  Solution stored in 30 gal steel drum.

See Exhibit A-5 (Exhibit #27, Application #1R0391-3), question 5.

12. In the notification form, the Permittee described each hazardous waste generated, treated, 
stored, disposed of or burned as fuel and the amount of each as: diesel motor

waste oil, A40-80 gal@ monthly volume; (2) hydraulic oil, A5-10 gal@ monthly volume;
and (3) parts cleaning solvent, Astorage only.@ See Exhibit A-5 (Exhibit #27, Application
#1R0391-3), question 6.

13. In the notification form, the Permittee described the method of treatment or disposal of 
each waste stream as follows:

(1) Waste oil to be burned in Lanie Multi-Oil Fueled Heater Model #CA-200; (2)
Solvent to be disposed of by Safty [sic] Kleen Corp. Under contract to Lawrence
White (invoice attached).
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See Exhibit A-5 (Exhibit #27, Application #1R0391-3), question 7.

14. Nowhere on the ANotification of Proposed Hazardous Waste Activity@ form did the 
Permittee indicate that diesel oil would be used as a solvent for parts cleaning at its
facility.

15. The use of a waste oil furnace in the maintenance building was found to be an acceptable 
means of disposing of waste oil and in conformance with criterion 1(B) in Land Use 
Permit Amendment #1R0391-3 and supporting Findings of Fact, Conclusions of Law, 
and Order at 2-3 (April 12, 1988).  However, the permit and supporting decision were 
silent as to whether waste solvents could properly be disposed of by burning in the waste 
oil furnace.

16. In the AAct 250 Amendment Narrative@ supporting the Permittee=s application for the
Corrective Permit, the Permittee stated that with respect to the maintenance building for
which he seeks approval:

... The building to be heated by a waste oil furnace.  Waste oil source to be from 
applicant[=]s vehicles. Waste oil to be stored inside building.  No floor drain

to be installed in building, all oil or solvent spills shall be absorbed from the floor
and shall be disposed of in an acceptable manner. ...

17. In response to a question respecting what measures the Permittee would take to prevent 
against leaks and spills of stored hazardous materials, the Permittee stated in Schedule B 
of his application for the Corrective Permit:

Waste oil, oils & batteries will be stored inside the building.  Cleaner solvents
will be recylced [sic] by contract service.  No significant industrial wastes are
generated at the site.  Any fuel or solvent spills shall be absorbed from floor and
disposed of in a manner acceptable to Hazard Waste Management Dept. of
Environmental Conservation.

See Exhibit A-4, Criterion 1(B), question (j).

18. In Schedule B of his application for the Corrective Permit, in response to the question 
whether a permit from or registration with the Hazardous Materials Division of the

Agency of Natural Resources is required for the storage of materials listed in (j), the
Permittee responded AYes@ and referred to a ACopy of 1988 appication [sic] attached.@
The 1988 application referred to by the Permittee, was the first ANotification of Proposed
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Hazardous Waste Activity@ form referred to in Findings 10 through 14, above.  See
Exhibit A-4, Criterion 1(B), question (k).

19. There is no evidence that the Permittee prepared ANotification of Proposed Hazardous 
Waste Activity@ forms subsequent to 1988 to reflect any changes in the treatment

or disposal of its waste stream, including the burning of diesel fuel used as a solvent to
clean equipment parts.  No subsequent notification forms are mentioned in the Permittee=s
application narrative, including Schedule B for the Corrrective Permit. Additionally, it is
not known whether the 1988 notification form or any other reporting forms have ever
been filed with the Hazardous Waste Management Program, Agency of Natural
Resources. 

20. Even though the Permittee=s Schedule B does not specifically indicate that diesel fuel, 
used as a solvent, will be burned on-site in the waste oil furnace, the Permittee

would like the option of continuing this practice.

21. There is no evidence in the record concerning whether the regulations of the Department 
of Environmental Conservation, Agency of Natural Resources, allow the disposal by 
burning of diesel fuel used as a cleaning agent for equipment parts.

22. The applicable regulations are the Hazardous Waste Management Regulations, 
promulgated by the Department of Environmental Conservation.

23. There is no evidence of prior spills of hazardous waste at the Project Tract.  There is no
floor drain in the maintenance building, and therefore any risk of actual contamination of
soils, surface or ground waters, or wells is minimal. 

24. As a precautionary measure, the Commission, in issuing Land Use Permit Amendment 
#1R0391-3 approving the construction and operation of the maintenance building, 
imposed a condition requiring the Permittee to clean-up any spills such that there

would be no discharge at the Project Tract.  It further required the Permittee to dispose of
any soiled absorbent material used in the clean-up process in a manner acceptable to the
Hazardous Materials Management Division of the Department of Environmental
Conservation, Agency of Natural Resources.  See Land Use Permit Amendment
#1R0391-3 and supporting Findings of Fact, Conclusions of Law, and Order at 3 (April
12, 1988).

C. Criterion 8 (Aesthetic Impacts)

25. The Permittee does not extract earth resources at the Project Tract.  However, since 1991 
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the Permittee has operated a portable crusher/screen at the Project Tract. Trucks
bring stone and gravel to the Project Tract from area gravel pits and construction sites to
be crushed, sorted, and then stockpiled or moved to other locations.  Occasionally the
Permittee takes the crusher to other sites and crushes there. 

26. At the Project Tract, the Permittee crushes as much stone as he needs for various 
construction projects. The Permittee has a contract to maintain the roads for the Town of
Mt. Tabor which requires some earth resources.  The Permittee does not have a contract
with the Town of Danby to maintain its roads.

27. At the Project Tract, the Permittee normally crushes for 5 to 6 weeks in the spring, and 
then intermittently in the summer and fall whenever he needs to replenish his

supplies of crushed stone and gravel. 

28. The stockpiling, processing, and storing of stone and gravel materials at the Project Tract 
was authorized on May 3, 1991, by the issuance of Land Use Permit Amendment

#1R0391-4. Condition #11 of that permit amendment provides:

Gravel and rock stored and processed at the project site shall only be used for
construction projects being undertaken by the permittee and the project shall not
be a point of sale for gravel or crushed stone to the public.

29. The Permittee owns nine trucks which he keeps at the Project Tract for hauling. Other 
trucks used for hauling of earth resources to and from the Project Tract are owned by 
various contractors. Trucks also are used to haul logs to the Project Tract for firewood 
processing. 

30. Although the use of the crusher/screen has been confined to the hours of 7:00 a.m. to 5:00
p.m., the Permittee has conducted his construction, maintenance and firewood businesses 
before or after these core hours.  Specifically, job crews and related equipment leave the 
Project Tract most mornings by 6:00 a.m.and, for some jobs such as hauling paving 
materials, they have been known to leave as early as 4:00 a.m.  Materials are some times

loaded into trucks before 7:00 a.m.  Also, crews and trucks frequently return from construction
jobs to the Project Tract until as late as 8:00 p.m.  Such hours of operation

were authorized by Land Use Permit #1R0391-5A.  See Findings 51 and 52, below.
 
31. The Project Tract is located in the valley of the Otter Creek, surrounded by forested 

mountains, in an area of important scenic and recreational value.  The Project
Tract immediately abuts U.S.Route 7, the major north/south highway in western
Vermont. While the overall character of the area is rural and residential at low
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densities, recreational and light commercial uses, principally retail in nature, also exist in
the corridor on both sides of U.S. Route 7. Businesses located in the immediate vicinity of
the Project Tract include, but are not limited to, Knobbies Tire Store and gas station to the
south, the Otter Creek Campground to the east, and the Peel Gallery, a fine arts retail
sales gallery, located to the north and just off Route 7 on Scottsdale Road. 

32. The adjoining property owners most directly affected by the Permittee=s earth resources 
operations at the Project Tract are Celia Hayward, whose home is located within a

few feet of the southwest corner of the Project Tract; George and Alice Araskiewicz,
who own and operate the Otter Creek Campground; and Harris and Susanne Peel, who
own the Peel Gallery. They all complain about noise and dust generated by the crushing,
loading, and trucking activities, and the hours of operations at the Project Tract. 
 

33. On May 3, 1991, the Commission issued Land Use Permits #1R0391-4, -5, and -6.  
Permit -4 specifically authorized the use of the Project Tract for stockpiling and

processing of gravel and crushed stone.  This permit contained specific conditions
regulating the hours of operations, noise, dust and other aesthetic impacts in order to
reach the conclusion that the Project would comply with criterion 8.  See Re: Lawrence
White, #1R0391-4, -5, and -6, Findings of Fact, Conclusions of Law and Order at 4-7
(May 3, 1991).  These conditions were subsequently incorporated, with some
modifications, in Land Use Permit #1R0391-5A, issued on August 27, 1991.

34. The crushing process creates dust as does the stockpiling of material at the Project 
Tract. Trucks coming and leaving the Project Tract also generate dust when their tires 
come in contact with the unpaved portion of the traveled way to the stockpiles and 
maneuver in the unpaved construction yard. 

35. Celia Hayward owns a small lot surrounded on three sides by the Project Tract. She has 
lived at this location for 22 years.  Ms. Hayward=s house is located approximately

325 feet from the rock crusher and adjacent stockpiled earth resources. 

36. Dust from the crusher and stockpiled material, as well as from trucks driving in and out of
the Project Tract, blows onto Ms. Hayward=s property.  Ms. Hayward=s house has white
siding.  On its site visit, the Board observed dirt and dust collected on this siding.  Dust
also enters the house, attaches to laundry that is hung outside to dry, and covers plants in
Ms. Hayward=s garden.

37. George and Alice Araskiewicz have owned and operated the Otter Creek Campground 
since 1984.  At the time they bought the property, it was an operating

campground.  The campground and the Araskiewiczs= home is located directly across
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Route 7 from the Project Tract. The campground has 35 sites for campers, and is
used throughout the spring, summer, and fall.  In the fall, hunters come for the two-
month deer hunting season and, in the spring, for turkey season.  Fishermen stay at the
campground to fish in the nearby Otter Creek. The campers come from out-of-state.

38. Depending on the direction of the wind, dust from the Project Tract blows across Route 7 
into the campground.  The Board observed a videotape made by George Araskiewicz, in 
which gravel trucks leaving the Project Tract to enter Route 7 were shown to generate 
off-site, air-borne dust from their tires.  While the Permittee has paved the access road to
its property, dust is generated when trucks drive around in the construction yard, which is 

not paved, and get dirt on their tires. When the trucks leave the Project Tract, the
tires deposit dust on Route 7 and this blows into the Araskiewiczs= property.

39. On May 3, 1991, the Commission issued Findings of Fact, Conclusions of Law and
Order supporting the issuance of Land Use Permit #1R0391-4, -5, and -6.  This decision
authorized the issuance of a permit amendment allowing the stockpiling, processing and
storing of stone and gravel materials at the Project Tract.  In concluding that the proposed
activities complied with criterion 8, the Commission made the following finding:

1.  Dust is currently generated at the site when truck and other vehicles drive along
the project driveway which is composed of silty materials which are easily wind
blown.  The applicant proposed to control the dust with water or calcium chloride
as necessary.  While there is some question as to whether adequate controls have
been applied in the past, the applicant has indicated that controls will be applied in
the future.  Therefore, the Commission will require that:

The permittee shall take all necessary actions to suppress dust generated by
a crusher, sorter, or by equipment traveling on the site driveway or town
road adjacent to the project site.  If the applicant can not reasonably
control dust, the Commission will reserve the right to require further
controls including the paving of the site driveway.

40. The operative text of this finding was incorporated as Condition #4 in Land Use Permit 
#1R0391-4. 

41. Since the issuance of Land Use Permit #1R0391-4, the Permittee has not used water or 
any other measure to control dust created by the crusher, because he does not

believe that his operations create excessive dust. The Permittee has paved its access road,
however, he has made infrequent use of calcium chloride to control dust on the unpaved
portions of the construction yard used by trucks to access earth resources at the Project
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Tract.  The Permittee did not appeal Condition #4 of Land Use Permit Amendment
#1R0391-4.

42. In his Act 250 Amendment Narrative for the Corrective Permit, the Permittee stated:

Air pollution, the dust created by the crusher is minimal.  Excessive dust which
may be created durring [sic] operations is controlled with the use of water 

sprinkling.

43. In Schedule B of his application for the Corrective Permit, the Permittee stated:

The access drive is paved to lessen traffic dust.  Calcium Chloride is used as
needed on gravel traveled ways.

See Exhibit A-4, Citerion 1, question (d).

44. Harris and Susanne Peel own 32.9 acres adjoining the Project Tract.  Mr. Peel acquired 
the land nearly 40 years ago, and he has operated the Peel Gallery at this location

since 1976. The Peels obtain access to their home and the Peel Gallery from Scottsdale
Road.  The Peel Gallery is located immediately adjacent to and between two sharp turns in
the Scottsdale Road.

45. The Permittee owns a gravel pit off of the Scottsdale Road from which he hauls
earth resources. In order to get to the Permittee=s pit and to return to the Project Tract, 

trucks must pass the Peel Gallery.  Occasionally, dirt has spilled out of loaded and
uncovered trucks onto the Scottsdale Road as the trucks negotiate the curves past the Peel
Gallery.  This has created stone dust and dirt which has entered the Peel Gallery and
allegedly resulted in damage to paintings and sculpture within.

46. Noise at the Project Tract is generated by trucks starting up, idling, and driving in and out
of the site.  Noise also is generated by the loading and unloading of earth resources, the
operation of tailgates, and downshifting and application of jake brakes by trucks.  Addi-
tionally, noise is generated by the crusher, stone sorter, and loader, when in operation, and
by back-up beepers on trucks and other vehicles.  

47.       In issuing Land Use Permits #1R0391-4 and -5A, the Commission imposed conditions 
specifically intended to mitigate the adverse aesthetic impacts of the Project on adjoining 
land uses by imposing conditions restricting the hours of operations and regulating the 
operation of trucks and other heavy equipment associated with the  Permittee=s commer-
cial activities at the Project Tract. 
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48. Condition #2 of Land Use Permit #1R0391-5A states:

The permittee shall not allow the operation of any mechanized equipment at the 
site, including stone crushers and sorters or loading equipment outside the

hours of 7:00 a.m. to 5:00 p.m. Monday through Friday, with the exception of
those activities allowed under five conditions immediately following.  If the
permittee can not successfully limit noise outside this time period, the Commission
will reserve the right to impose further conditions on the hours of operation.

49. Condition #3 of Land Use Permit #1R0391-5A provides the first exception:

The permittee may allow trucks and graders to operate at any time during the
winter months as part of a winter maintenance contract with the Towns of Danby
and Mount Tabor.

50. Condition #4 of Land Use Permit #1R0391-5A provides the second exception:

The permittee may allow passenger cars, light trucks, and school buses used by 
employees and customers to travel to and from the project site at any time

during the year in a quiet and reasonable manner.

51. Condition #5 of Land Use Permit #1R0391-5A provides the third exception:

The permittee may allow up to 12 heavy trucks (with greater than four wheels) to
exit the site daily between the hours of 4:00 p.m. [sic] and 7:00 a.m., Monday
through Saturday, with the exception that all trucks and their drivers:

a.   shall not allow their engines to idle for more than five minutes before leaving
      the site,
b.   shall only leave once during this period,
c.   shall not return before regular business hours,
d.   shall all leave within the same two minute period,
e.   shall travel at less than 5 miles per hour within the project site,
f.    shall accelerate slowly on Route 7 to minimize engine noise,
g.   shall not make sudden or sharp noises with horns, tailgates or other
      equipment,
h.   shall make all reasonable efforts to minimize the noise heard by residents and

                  campers in the immediate vicinity,
i.    shall load any heavy equipment or materials before 7:00 a.m.
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52. Condition #5A of Land Use Permit #1R0391-5A has a provision not contained in Land 
Use Permit #1R0391-4, which was added to address a specific business need of the

Permittee while attempting to minimize the noise impacts on adjoining property owners
and campers in the Otter Creek Campground.  This provides:

The permittee may allow trucks and heavy equipment to return to the site between
the hours of 5:00 and 8:00 p.m., Monday through Saturday, and may allow those
trucks to be reloaded with equipment and materials needed for the following 

day[=]s operations with the same hours within the exception that all trucks
and their drivers:

a.   shall decelerate slowly on Route 7 to minimize engine noise and shall
abstain from using jake brakes except in emergencies when approaching the
project site,
b.   shall make all reasonable efforts to minimize the noise heard by
residents and campers in the immediate vicinity.

53. Condition #6 of Land Use Permit #1R0391-5A provides the fourth exception:

The permittee shall post and continually maintain a copy of the requirements of
conditions 5 and 5A (a and b) on the dashboard of all trucks and on an employee
bulletin board.  The permittee shall also make compliance with the requirements a
condition of employment for its drivers. 

54. Condition #7 of Land Use Permit #1R0391-5A provides the fifth exception, but was 
modified to accommodate the business needs of the Permittee:

The permittee may allow trucks and other heavy equipment to be operated within 
the maintenance buildings at all hours if the doors facing Route 7 are

closed.  Maintenance of trucks and other heavy equipment may occur outside the
building between 5:00 and 8:00 p.m. if noise from such operations is minimized. 

55. The Permittee did not appeal the conditions imposed in Land Use Permit #1R0391-5A.

56. Due to the close proximity of her property to the Project Tract, Ms. Hayward has been 
disturbed by noise generated by the Permittee=s business operations.  She hears trucks 
begin to leave the Project Tract as early as 4:00 a.m. Truck noise includes engine idling,
the banging of tailgates, the beeping of back-up alarms, and the sound of trucks being 

loaded.  Noise generated by outside maintenance activities at the Project Tract
often continues until 8:00 p.m. at night.  When in operation, the rock crusher generates
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noise readily audible from Ms. Hayward=s property.  Ms. Hayward reports that as a
result of noise generated by the crusher and trucks at the Project Tract she has
experienced sleep disturbance, ringing in the ears, and other negative effects,
including difficulty in communicating with others over the background din and
loss of enjoyment of her property.

57. At the Commission=s site visit on May 29, 1997, Harris Peel took decibel readings of 
noise at various locations with the crusher running and trucks operating.  At Celia 
Hayward=s property, which is approximately 325 feet from the location of the 
crusher, he took three readings ranging from 60 dBA (with the crusher running) to

76 dBA (with the crusher running and a truck unloading), even though the Permittee had
placed a pile of sand and gravel between the crusher and Ms. Hayward=s property thereby
creating a partial sound barrier.  See DPA Exhibit #13.

58. George Araskiewicz and the campers at the Otter Creek Campground have been known
to wake up to the sound of trucks starting up their engines at 4:00 a.m.  Noise from the 

Project Tract has continued until as late as 8:00 p.m.  Prior to the Permittee=s
operations, campers stayed longer and returned year after year to the Otter Creek
Campground.  Since then, campers have complained about the noise, cut short their stays,
and not returned in successive years to the campground.  Noise from Project operations
has  disturbed campers= sleep and Aquiet time.@

      
59. The noise generated from the Project Tract and heard at the campground includes the 

sound of rocks and gravel being loaded into trucks, the operation of loading equip-
ment, back-up alarms, the crushing of rock and sifting of sand, and trucks

accelerating, shifting gears, and using jake brakes as they enter or leave the site.

60. At the Commission=s site visit on May 29, 1997, Harris Peel took decibel readings of 
noise at various locations with the crusher running and trucks operating.  At the Otter 
Creek Campground, he took one reading of 55 dBA (with the crusher running; no traffic 
noise).  See DPA Exhibit #13.

61. Although vehicle traffic on U.S. Route 7 produces background noise, the noise generated 
from earth resource operations, trucking, and outdoor maintenance activities at the
Project Tract often exceeds and is different in quality from the noise generated by

cars and trucks traveling Route 7.  The difference in quality is attributable to the
Asudden@ nature of the noise generated by the crushing and loading processes and also
attributable to the way in which trucks are operated as they enter or leave the Project
Tract.  So-called Aimpulse noise,@ which lasts around one second and includes beepers and
banging of tailgates is especially annoying.
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62. Noise levels vary depending upon the weather and the wind, but in general, for every 

doubling of distance away from the noise source, there is a six decibel drop in the
level.  If there is a down wind the level of noise will be higher.  In general, if the noise is
100 dBA at a distance of 25 feet from the crusher, it will likely be 94 dBA at 50 feet, 88
dBA at 100 feet, 82 dBA at 200 feet, 76 dBA at 400 feet, and 70 dBA at 800 feet. The
wind is a major factor that could change these levels.

63. The noise levels generated by Project operations and experienced by adjoining property 
owners and campers are much higher than would normally be found in a rural residential
neighborhood.  These noise levels are also intermittent and unpredictable. 

64. Noise has many unpleasant and harmful effects, including, but not limited to, causing 
stress, high blood pressure, sleep loss, loss of productivity, and irritability.  In addition to 
these physiological changes, noise degrades the quality of life for those affected.

65. The U.S. Environmental Protection Agency (AEPA@) has found that sleep disturbance can 
occur at noise levels higher than 35 dBA.

66. Noise also interferes with communication.  The EPA has found that outdoor levels above 
55 dBA interfere with communication between people who are 3.5 meters from each 
other.

67. At the distance that Celia Hayward lives from the earth resource operations at the Project 
Tract, it is reasonable to expect that she would be disturbed by the noise from the

crusher and the trucks and that it would be difficult for her to sleep and carry on
conversations out-of-doors.

68. The noise experienced at the Araskiewiczs= property is incompatible with the ambiance,
enjoyment, and relaxation normally associated with a campground in Vermont.   

69. Although buildings provide some amount of attenuation of noise, the type of materials 
used in a recreational vehicle does not provide much attenuation, especially when

the windows are open.  Given that a number of campsites at the Otter Creek Campground
are located close to the road, it would be necessary to create a significant vegetative buffer
to attenuate the noise from the crusher and trucks.  It has been estimated that this would
require a planting of trees, 100 feet deep, and of a height at least 15 feet above the line of
view.

70. The Commission, in issuing the Corrective Permit, imposed Condition #11.  It did so
in order to reach a positive finding with respect to the Project=s compliance with criterion 
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8, having concluded that noise from the Project did not pose a risk to public health under 
criterion 1.  Accordingly, the Commission imposed by condition the following aesthetics
performance standard:

Noise from project activities shall not exceed 70 decibels on the A-Scale
at any adjoining property line.

71. The hours of Project operations, however, also affect the degree of noise impacts on 
the aesthetics of the area.  It is not reasonable in a rural area, with residential and 
recreational adjoining uses, that persons= sleep and enjoyment of their properties should 
be disturbed by the loading and departure of trucks from the Project Tract at hours as 
early as 4:00 a.m. and by the return of trucks and heavy equipment as late as 8:00 p.m.  
This is particularly true when by the Permittee=s own admission much of its business
operations can be conducted between the hours of 7:00 a.m. and 5:00 p.m. and the 
Permittee has demonstrated that he has not controlled noise employing the measures 
imposed by Condition #5 and #5A of Land Use Permit #1R0391-5A.

72. One source of noise objected to by all of the neighbors is the jake brake. Trucks used to 
haul earth resources to and from the Project Tract are equipped with these brakes.

 Jake brakes are a power assist vacuum on an engine.  They are separate from, and in
addition to, the regular braking system.  They can be turned on and off at will by the
driver by a switch in the cab. Their use is not normally necessary for safety reasons,
but drivers use them anyway as a form of engine braking, like downshifting, in order to
save wear and tear on the brakes. Jake brakes are not necessary at all on level terrain
because a truck can slow in advance of stopping and make turns without the use of jake
brakes.  The noise level of jake brakes in operation can be as high as 90 bBA at 100 feet.

73. Conditions 5A and 6 of Land Use Permit Amendment #1R0391-5A were imposed to
regulate the use of jake brakes on trucks approaching the Project Tract.  See Findings 51 
and 52, above.

74. Since the issuance of Land Use Permit Amendment #1R0391-5A, drivers of trucks 
hauling earth resources to the Project Tract have been known to use jake brakes

indiscriminately. The noise of jake brakes has reportedly disturbed campers at the Otter
Creek Campground and has been disruptive to people trying to talk and enjoy the art
inside the Peel Gallery.

75. The Commission observed on its site visit of May 29, 1997, approximately 200 used
tires and recycled asphalt product dumped on the upper tier of the Project Tract.  The 

Permittee has filed a separate Act 250 permit amendment application to allow the
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storage of tires, recycled asphalt, pipes, tanks, and other similar articles.  The
Board observed on its site visit of the Project Tract that the Permittee is now storing used
tires in large closed truck trailers parked near the maintenance building.  However, pipes,
tanks, and other similar construction materials are being stored outdoors in several
locations around the Project Tract.

76. A stream called Cascade Brook runs through the southern portion of the Project Tract.  
In Land Use Permit #1R0391-3, the Commission imposed two conditions designed to 
protect this stream.  Condition #2 imposed a 25 foot undisturbed buffer zone and 
Condition #5 required, among other things, that the Permittee remove all debris located 
within 25 feet of the stream.

77. Recently, old machinery and equipment were stored within the buffer zone and junk was 
observed directly in the stream.

78. During its site visit, the Board observed Cascade Brook in the area closest to the 
construction yard.  The Board did not see any construction materials within 25-

feet of the stream edge, but visibility was impaired due to snow on the ground.

79. In his Act 250 application for the Corrective Permit (June 1995), the Permittee has stated 
with reference to criterion 8 that:

An undisturbed minimum of 25 foot buffer is being maintained at limits of yard
next to adjacent streams.

See Exhibit A-4.

80. In issuing Land Use Permit #1R0391-3, authorizing the construction of the maintenance 
building among other uses, the Permittee was required to perform certain landscaping in 
order to mitigate the aesthetic impacts of its Project, particularly given the Project=s high 
visibility from U.S. Route 7 and the Otter Creek Campground. Condition #7 of that 
permit amendment states:

40 white pine trees, at least five feet in height, shall be planted and maintained on
the east side of the storage yard as shown on exhibit #13 by October 15, 1988. 
The trees shall be nursery stock or may be field grown if transplanted under the
supervision of a person with nursery or forestry experience and approved by the
Commission.  Mr. Heins is approved herein, or another person may be considered.

81. In issuing Land Use Permit #1R0391-4, the Commission imposed Condition #12. 
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That condition states:
The permittee shall replace the evergreen trees planted around the edge of the
parking and log storage area as specified in Land Use Permit #1R0391-3. 

82. In his Act 250 application for Corrective Permit (June 1995), the Permittee stated with 
reference to criterion 8 that:

   40 evergreens are planted at east apron of fill area at access driveway to >soften=
visual impact of storage yard and maintenance building.

83. During the Board=s site visit, the Board did not observe forty 5-foot white pines.  It 
observed approximately fifteen white pines, an estimated eight to ten feet in height, and 
several newly planted spruce, approximately two to three feet in height. The trees did not 
provide the screening required by previous permits.

   
84. The Danby Town Plan contains no clear written community standard intended to preserve 

the scenic or aesthetic character of this area.  The Town of Danby has no zoning bylaws.

V. CONCLUSIONS OF LAW

A. Burden of Proof and Permit Conditions

Under 10 V.S.A. ' 6088(a), the Permittee has the burden of proof on criterion 1(B). 
Under 10 V.S.A. ' 6088(b), opponents have the burden of proof under criterion 8.  However,
with respect to both criterion the Permittee must provide sufficient information for the Board to
make affirmative findings.  Re: Killington, Ltd. and International Paper Realty Corp., #1R0584-
EB-1, Findings of Fact and Conclusions of Law and Order (Revised) at 21 (Sept. 21, 1990).

The appealed conditions were made a part of the Corrective Permit pursuant to 10 V.S.A.
' 6086(c).  Section 6086(c) provides that a permit may contain such requirements and conditions
as are allowable within the police power and are appropriate with respect to the Act 250 criteria.
The Board=s understanding of the appealed conditions is that such conditions were imposed to
alleviate adverse effects that would otherwise be caused by the Project.  If left unmitigated, those
adverse effects would have required the Commission to conclude that the Project does not comply
with criteria 1(B) and 8, and therefore a land use permit would have been denied.  Any
conditions imposed to achieve Act 250 compliance must ultimately be reasonable.  In re Denio,
158 Vt. 230, 240 (1992); Re: Charles and Barbara Bickford, #5W1186-EB, Findings of Fact,
Conclusions of Law, and Order at 24 (May 22, 1995).  The Board infers from the Permittee=s
Notice of Appeal that it challenges the reasonableness of these conditions in light of the facts
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related to its Project and the Ahardships@ imposed on the Permittee.
B. Criterion 1(B)

Pursuant to 10 V.S.A. ' 6086(a)(1)(B), before granting a permit, the Board shall find that
the development Awill meet any applicable health and environmental conservation department
regulations regarding the disposal of wastes, and will not involve the injection of waste materials
or any harmful or toxic substances into ground water or wells.@  In applying this standard the
Board does not ask the project applicant to prove that there is absolutely no risk that any waste
materials or harmful or toxic substances will enter the groundwater or wells; rather, the Board is
required to adhere to its statutory obligation to find that no undue water pollution will occur
before issuing a permit. The burden of proving compliance with this criterion rests squarely with
the applicant.  Re: Sherman Hollow, #4C0422-5-EB (Revised Decision), Findings of Fact,
Conclusions of Law, and Order at 34 (Feb. 17, 1989).

In this appeal, the Permittee challenges condition #12 of the Corrective Permit with
respect to the disposal of waste oil and solvents generated by the Permittee in the course of its
operations at the Project Tract.  That condition states:

The permittee shall at all times have hazardous waste oils, solvents, or other 
hazardous materials disposed of by a contractor licensed to perform such service  
in the State of Vermont.  Upon request of the District Coordinator, the permittee

shall file by affidavit a copy of the disposal receipts for the time period(s) re-
quested by the Coordinator.

The Permittee objects to this condition on the basis that by the inclusion of the term
Awaste oils@ within this condition, the Commission has created a Atriple financial hardship@ for him.
The Permittee notes that the Commission knew that he intended to burn waste oil collected during
the maintenance of his vehicles to heat his maintenance building and that it accordingly approved
the use of a waste oil furnace when it issued Land Use Permit Amendment #1R0391-3. Therefore,
he argues, it would be a personal hardship for him to: (1) pay for disposal of waste oil by a
licensed contractor rather than burn this oil for heat; (2) replace his present waste oil furnace with
a new heating system for the maintenance building; and (3) buy fuel for the same. The Permittee
asserts that the use of such a furnace for burning waste oil is acceptable to the Agency of Natural
Resources and refers the Board to Exhibit A-5 (Exhibit #27, #1R0391-3), a ANotifica-tion of
Proposed Hazardous Waste Activity.@

Close examination of Land Use Permit #1R0391-3 and supporting Findings of Fact,
Conclusions of Law, and Order reveal that the Commission did indeed approve the use of a waste
oil furnace to burn waste oils from the Permittee=s own vehicles generated during the course of
maintenance operations.  Re: Lawrence White, #1R0391-3, Findings of Fact, Conclu-sions of
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Law and Order at 2-3, Findings 1(b) and 1(B)(d) (April 12, 1988).  However, this is a
de novo proceeding in which the Board must consider the merits of the Project as proposed
in the application for the Corrective Permit. As a consequence, the Board has a duty to consider
the evidence anew concerning whether the Permittee=s proposed disposal of waste oil and solvents
complies with criterion 1(B).

The Board concludes that only a small amount of hazardous waste is and will be generated
at the Project Tract by the Permittee=s activities and that the potential for groundwater or well
contamination is limited due to the fact that these materials are being stored within the 
maintenance building and that building has no floor drain.  See, e.g., Re: L.H.& A. Realty Co.,
Inc., #5L0856-EB, Findings of Fact, Conclusions of Law, and Order (Dec. 12, 1986).  Never-
theless, in order to reach an affirmative finding under criterion 1(B), the Permittee must
demonstrate and the Board must conclude that the Project will meet applicable health and
environmental conservation department regulations regarding the disposal of wastes. 

The Permittee has directed to the attention of the Board the ANotification of Proposed
Hazardous Waste Activity,@ relied upon by the Commission in 1988 in issuing Land Use Permit
#1R0391-3-EB and now used by the Permittee to support its application for the Corrective
Permit. However, a close review of this document reveals that although the Permittee has
indicated on the form that waste motor oil and hydraulic oil will be burned in the furnace, he does
not mention that this waste oil includes diesel fuel used as a solvent for parts cleaning.  Indeed,
the Permittee=s response on the notification form suggests that the only solvent in the waste
stream is that serviced and supplied by Safety Kleen for use in the Permittee=s cleaning station.

The applicable regulations are the Hazardous Waste Management Regulations promul-
gated by the Department of Environmental Conservation.  These regulations, in addition to
requiring the waste generator to file a ANotification of Proposed Hazardous Waste Activity@
pursuant to Section 4-104, impose a duty upon him to take other steps to assure that the handling
and disposal of wastes, including by burning, is done in accordance with certain state and federal
standards. This duty applies even to small quantity generators. See Section 7-303(1)(c),
Hazardous Waste Management Regulations (1988). The Permittee has provided the Board with
no evidence that the burning of waste oil containing diesel fuel used for parts cleaning is in
accordance with standards and requirements of these regulations.

Accordingly, in order for the Board to reach an affirmative finding with respect to
Criterion 1(B), it must impose a specific condition requiring the Permittee to dispose of his waste
diesel fuel by a licensed handler of hazardous wastes.  If the Permittee subsequently obtains a
determination from the Hazardous Materials Management Division of the Agency of Natural
Resources that he may burn waste diesel fuel used as a solvent in his waste oil furnace in
accordance with applicable regulations, the Permittee may apply for a permit amendment from the
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Commission authorizing it to burn waste diesel fuel in its waste oil furnace.

Finally, the Board will impose a condition requiring the Permittee to protect against leaks
and spills of its hazardous waste materials in accordance with regulations of the Department of
Environmental Conservation.
                                                

Based on the preceding, the Board concludes that the Project, as conditioned, is in
conformance with criterion 1(B).

C. Criterion 8

Pursuant to 10 V.S.A. ' 6086(a)(8), before granting a permit, the Board shall find that the
development Awill not have an undue adverse effect on the scenic or natural beauty of the area,
aesthetics, historic sites or rare and irreplaceable natural areas.@  In this appeal, the Permittee
challenges conditions imposed by the Corrective Permit with respect to the control of noise, dust,
hours of operations, and storage of materials at the Project Tract.  These conditions were imposed
by the Commission in order to reach an affirmative finding under criterion 8.

The Board uses a two-part test to determine whether a project meets criterion 8.  First, it
determines whether a project will have an adverse effect.  Second, it determines whether the
adverse effect, if any, in undue.  Re: Quechee Lakes Corp., Land Use Applications #3W0411-EB
and #3W0439-EB, Findings of Fact, Conclusions of Law and Order at 18-19 (Jan. 13, 1986)
(hereinafter, AQuechee@).

In evaluating whether adverse effects on aesthetics and scenic beauty are undue, the Board
analyzes three factors and concludes that a project is undue if it reaches a positive conclusion with
respect to any one of these factors, which are:

a. Does the project violate a clear, written community standard intended to preserve
the aesthetics or scenic beauty of the area?

b. Does the project offend the sensibilities of the average person?  Is it offensive or
shocking because it is out of character with its surroundings or significantly 

diminishes the scenic qualities of the area?

c. Has the applicant failed to take generally available mitigating steps which a 
reasonable person would take to improve the harmony of the proposed

project with its surrounding?
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The Permittee has appealed from several conditions of the Corrective Permit that were
imposed by the Commission to reach affirmative findings under criterion 8 with respect to this
Project.  These conditions address noise, dust, and adverse impacts on the scenic beauty of the
area. These conditions are: #5, limiting the hours of operation and imposing restrictions on the
operation of trucks and other activities generating noise at the Project Tract; #6, prohibiting the
use of a rock crusher at the Project Tract; and #15, prohibiting the outside storage of tires, used
asphalt, and other manmade waste material outside of the maintenance building without prior
Commission approval.

The Board analyzes these conditions in light of the environmental impacts they are
intended to address and in the framework established by the Quechee decision.

1. Adverse Effect 

In evaluating whether a Project has an adverse aesthetic effect, the Board must first
consider whether the Project is in harmony with its surroundings  -- in other words, whether it
Afits@ within the context in which it is located.  Re: Herndon and Deborah Foster, Land Use
Permit Application, #5R0891-8B-EB, Findings of Fact, Conclusions of Law, and Order at 12
(June 2, 1997) (citing Quechee).  To answer this question, the Board must first determine the
nature of the Project=s surroundings.  This requires a factual inquiry taking into consideration,
among other things, the types and density of land uses presently in existence, the type of
topography, and whether the area has particular scenic value. Id.  It also entails an evaluation
whether certain impacts, such as the amount of dust or level of noise generated by a given
activity, Afits@ within the context of its surroundings.  Re: Talon Hill Gun Club, Inc. and John
Swinington, Land Use Permit Amendment #9A0192-2-EB, Findings of Fact, Conclusions of Law,
and Order at 9 (June 7, 1995).

As evidenced by the testimony at hearing and based on its own observations during
the site visit, the Board concludes that the Project is located on a major north/south highway,
surrounded by residential, recreational and light commercial uses, in a rural part of southern
Vermont.  The uses on adjoining properties include residences, a campground, a tire store and gas
station, and a retail art gallery.  The density of development in this area is low. The Project is
situated in the valley of the Otter Creek, an area of important scenic beauty and recreational
value.  Therefore, while commercial activities, per se, are not out of keeping with the character of
the area, the question remains whether specific activities, given the nature of their operations, Afit@
within the context of this area.

The Board concludes that certain aspects of the Permittee=s Project do not Afit@ within
the context of the area and therefore have an adverse effect on its aesthetics.  Specifically, the
Board concludes that the operation of a rock crusher/screen at the Project Tract has an adverse
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effect on the aesthetics of the area because of the levels of dust and noise generated by this
activity. While the Board does not conclude that the stockpiling of earth resources at the tract is
per se out of character with the area, the attendant dust and noise associated with the sorting,
loading, stockpiling, and transportation of earth resources to and from the site produces dust,
noise and other nuisance impacts not in character with the area. Finally, the Board concludes that
the outdoor storage of construction materials, old equipment and debris, either in the construction
yard or in the 25-foot buffer zone on Cascade Brook, does not Afit@ within the context of the area.

 In concluding that the Permittee=s earth resource operations do not Afit@ within the
context of the area, the Board bases its decision not on whether the levels of dust and noise
generated at the site pose risks to public health and safety.  Indeed, the Commission reached 
affirmative findings under criterion 1 (air pollution) and no party appealed the Commission=s
ruling.  However, the Board has long considered the aesthetic impacts of dust and noise under
criterion 8, and since the Permittee challenged conditions imposed by the Commission necessary
to make an affirmative finding under this criterion, the Board has visited anew the issue of
whether Project operations have an adverse effect on the area=s aesthetics.

Without reciting all of the Board=s previous findings, the Board concludes that the noise
and dust generated by the operation of the rock crusher/screen and attendant equipment for
moving earth resources to, from, and on site, has an adverse effect on the interests of adjoining
property owners.  In particular, the Board has found that Celia Hayward and George and Alice
Araskiewicz have experienced noise at levels which the Board has previously concluded consti-
tute annoyance levels.  See Re: Charles and Barbara Bickford, Land Use Permit #5W1186-EB,
Findings of Fact, Conclusions of Law, and Order at 33 (May 22, 1995). Likewise, the Board has
received credible evidence that dust generated on-site and from trucks leaving the Project Tract
blows into adjoining properties, thereby interfering with the owners= use and enjoyment of their
properties.  These impacts are not what one would expect to find in a rural area dominated by
residential, recreational, and light commercial uses.

Based on the preceding, the Board concludes that the Project will have an adverse effect
on the aesthetics of the area.  However, the question remains whether certain of the Permittee=s
activities have an undue adverse effect on the aesthetics of the area. 

2. Undue

In evaluating whether adverse effects on aesthetics and scenic beauty are undue, the Board
must analyze three factors and conclude that a project is undue if it reaches a positive conclusion
with respect to any one of these factors.  Re: Quechee at 19-20.  The Board now analyzes the
Project with respect to each of these factors.
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a. Does the project violate a clear, written community standard
intended to preserve the aesthetics and scenic beauty of the area?

The Board has routinely turned to town plans, open land studies, and other municipal-
generated documents to discern whether a clear, written community standards exists and should
be applied in the review of the aesthetic impacts of a project.  See Re: Herbert and Patricia Clark,
Application #1R0785-EB, Findings of Fact, Conclusions of Law, and Order at 35-37 (Apr. 3,
1997).  The parties have provided no evidence that the Town of Danby has adopted such a
standard for the geographic area in question.  Indeed, the Board heard testimony that under the
Danby Town Plan the area in question is designated for commercial uses and that no zoning
ordinance has been adopted establishing standards, aesthetic or otherwise, to govern develop-
ment in this area.  Therefore, the Board cannot conclude that a clear, written community standard
exists to preserve the aesthetics or scenic beauty of the area which has been violated by the
Project.  Re: Raymond F. and Centhy M. Duff, Land Use Permit Amendment, #5W0952-2-EB,
Findings of Fact, Conclusions of Law, and Order at 9 (Jan. 29, 1998). 

The Board observes that the lack of a clear, written community standard has contributed
to the conflict in expectations exhibited by the parties in this proceeding.  Even though the area of
Danby in which the Project is located is still rural and a part of an important scenic and
recreational resource, it is located on U.S. Route 7.  Route 7 is a major north/south highway and
commercial development has become a part of the mix of uses along the highway corridor. 
Therefore, without a municipal plan or ordinance clearly regulating development in this area
for the purpose of preserving its aesthetic and scenic value, the Board must assume that the
community approves or at least tolerates the type of development for which the Permittee seeks
permit approval.
  

b. Does the Project offend the sensibilities of the average person?  Is it 
offensive or shocking because it is out of character with its

surroundings or significantly diminishes the scenic qualities of the area?

As previously found, the uses in the area surrounding the Project are homes, a tire store
and gas station, a campground, a cemetery, and a retail art gallery.  These uses exist within the
scenic valley of the Otter Creek, against the backdrop of forested mountains.  While the general
character of the area is rural, the actual uses existing along the U.S. Route 7 corridor include light
commercial uses, principally retail in nature.

Based on its findings, the Board concludes that some of the Project operations for which
the Permittee seeks approval are offensive or shocking because they are out of character with the
surrounding land uses and rural environment. Specifically, the Board concludes that the use of a
rock crusher/screen on-site interferes with the neighbors= use and enjoyment of their properties. 
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The Board received credible evidence that the dust created as a result of the crushing process, in
combination with the dust dispersed by trucks moving earth resources to, from and within the
Project Tract, has become an annoyance to adjoining property owners.  Additionally, the Board
received credible evidence that the types of noise generated by both the processing and moving of
earth resources at the Project Tract has resulted in disruption of sleep, interference with
communication, and a significant reduction in the quality of life for adjoining property owners and
campers at the Otter Creek Campground.  These adverse impacts, coupled with the hours of the
Permittee=s operations, lead the Board to conclude that the Permittee=s earth resource operations
are offensive and shocking to the sensibilities of the average person because they are clearly out of
 character with the surrounding land uses.  Moreover, the Board concludes that the Permittee=s
practice of storing construction materials and debris, out-of-doors and unscreened, diminishes and
scenic and aesthetic qualities of the area.

c. Has the Permittee failed to take generally available mitigating steps which 
a reasonable person would take to improve the harmony of

the proposed project with its surroundings.

Given the procedural history of this Project, the Board has a significant record to draw
upon in evaluating whether the Permittee has taken generally available mitigating steps which a
reasonable person would take to improve the harmony of the Project with its surroundings.
The Board addresses each of the Permittee=s operations and mitigation measures in turn. It also
considers the imposition of additional measures in order to reach an affirmative finding under
criterion 8.  See Re: Charles and Barbara Bickford, Land Use Permit #5W1186-EB, Findings of
Fact, Conclusions of Law, and Order at 36.

Of the various operations comprising the Project, the earth resources operation conducted
by the Permittee has the greatest environmental impacts.  The dust and noise created by the on-
site crushing of rock, and the sorting, loading, stockpiling, and moving of sand and gravel, have
been described in detail in the findings.  Although trucks enter and leave the Project Tract to
deliver logs for firewood processing or to take equipment to the Permittee=s various off-site
construction projects, most of the complaints concerning noise and dust impacts relate to the use
of vehicles and other equipment in moving earth resources to, from and within the Project Tract. 
Specifically, adjoining property owners have complained about the sounds emanating from the
loading and unloading of trucks, the closing of tailgates, the operation of back-up alarms, and the
acceleration, shifting of gears, and use of jake brakes by trucks in transit. 

The Permittee has represented that he has undertaken certain activities to suppress dust
at the Project Tract.  He has indicated in his application for the Corrective Permit that he will use 
sprinkled water to control excessive dust from the crushing operations and will use calcium
chloride to control dust on Agravel traveled ways.@  The Permittee has further indicated that he
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would sprinkle water in the construction yard to help suppress dust. However, these same
measures were either proposed by the Permittee or required in previous permits. The evidence
demonstrates that the Permittee did not use water to control dust during crushing nor did he use
calcium chloride or other measures adequately or with enough frequency to prevent dust from
blowing into adjoining properties. While the Permittee has proposed to implement these measures
as mitigation for its Project under the Corrective Permit, the Board is not persuaded that these
measures alone will be effective in controlling dust generated by activities at the Project Tract. 
Therefore, the Board concludes that the Permittee has not taken generally available mitigating
steps and that a reasonable person would require additional mitigation to
improve the harmony of the Project with its surroundings. 

The Permittee has stated that dust can be controlled Aas necessary with the use of chloride
or water spray on exposed surfaces, by paving exposed surfaces, by applying coarse gravel to
exposed surfaces, and by maintaining a reasonable distance between the activities and nearby
residents.@ Permittee=s Proposed Findings of Fact and Conclusions of Law at 21, Finding 34 (Mar.
5, 1998).  Accordingly, the Board will require the Permittee to pave the entire traveled way used
by trucks accessing his stockpiled earth resources, as well as require the Permittee to use calcium
chloride or water to suppress dust at other locations in the construction yard.

The Permittee asserts that noise from its operations is not at such a high decibel level that
it presents adverse aesthetic impacts.  He argues that the noise generated by its activities Ais less
than the passing vehicles on Route 7.@  Permittee=s Proposed Findings of Fact and Conclusions of
Law at 39 (Mar. 5, 1998).  He further argues that to the extent mitigation is necessary, he has
done so by placing the crusher in the Aback corner of the site, using the stockpiles as noise berms
[and] limiting use during the summer months when others are more likely to hear it.@ Permittee=s
Proposed Findings of Fact and Conclusions of Law at 39 (Mar. 5, 1998).  The Permittee has
asserted that he has Aasked his drivers to only use jake brakes in emergencies when approaching
the campground entrance because of a prior permit condition to that effect.@  Permittee=s Pro-
posed Findings of Fact and Conclusions of Law at 20, Finding 30 (Mar. 5, 1998). The Permittee
has suggested that in order to mitigate noise from the use of jake brakes at the two 90-degree
turns at the Peel Art Gallery would require the Town of Danby to straighten the road.  Proposed
Findings of Fact and Conclusions of Law at 38 (Mar. 5, 1998).  The Permittee has not indicated
what measures it might impose to mitigate other noises arising from the operations of its trucks
and equipment.

The Board is not persuaded that the above measures constitute generally available
mitigating steps to address noise impacts which a reasonable person would take to improve the
harmony of the proposed project with its surroundings.  Indeed, with respect to the use of a rock
crusher/screen at the Project Tract, the Board concludes that given the close proximity of
adjoining residents and campers, generally available mitigating measures are not effective in
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muffling the noise.  On the other hand, the Board does not believe that it is reasonable to order
the Permittee to plant a vegetative screen one hundred feet in depth to attenuate sound traveling
between the crusher and the campground.  Moreover, no evidence has been provided to deter-
mine whether vegetative screening would be effective in attenuating noise traveling between the
crusher and Celia Hayward=s property.

Accordingly, the Board will prohibit the use of a rock crusher/screen at the Project Tract.
It will, however, allow the Permittee to stockpile pre-crushed and pre-sorted gravel, sand and
topsoil at the Project Tract for its own construction projects. The Project Tract shall not,
however, be a point of retail sale for gravel, sand, and other earth resources.
   

Although the Commission imposed other conditions designed to mitigate noise emanating
from activities conducted at the Project Tract, the Permittee did not appeal these.  However,
having opened Board consideration of criterion 8 noise impacts by objecting to Condition #6 of
the Corrective Permit, the Board is compelled to consider evidence offered by the parties
generally relating to noise impacts associated with the Permittee=s operations, including, but not
limited to, noise generated by equipment and trucks used to process and haul earth resources to,
from, and within the Project. In re: Killington, Ltd., 159 Vt. 206, 215 (1992). 

The Board has considered the parties= evidence with respect to the operation of trucks
involved in the hauling of earth resources, logs and firewood, and other materials to and from the
site and concludes that the Permittee has not taken generally available steps to mitigate the noise
generated by these vehicles when in operation either on the Project Tract or when operating in the
vicinity to carry earth resources and other product to and from the site.  Therefore, the Board
concludes that the Permittee=s trucking operations generally constitute an undue adverse impact,
and should be  restricted.  The Board shall do so through the imposition of conditions restricting
the hours of operation and manner of operation.

The Permittee objects to Condition #5 of the Corrective Permit, limiting the hours of
exterior truck operations to Monday through Saturday, 7:00 a.m. to 6:00 p.m., on the basis that
this is more restrictive than the conditions imposed in prior permits respecting exterior opera-
tions, particularly those imposed in Land Use Permit #1R0391-5A.  The Permittee claims that
Condition #5 of the Corrective Permit will impose a financial hardship, since the  Permittee=s
construction and logging operations, as well as its road maintenance contract with the Town of
Mt. Tabor, require him to operate trucks and heavy equipment outside these core hours. 
Permittee=s Proposed Findings of Fact and Conclusions of Law at 14-17 (Mar. 5, 1998).
Nevertheless, the Permittee admits that Amuch of [his] business operations can be conducted
between the hours of 7:00 a.m. and 5:00 p.m.@ including regular office hours, operation of the
firewood processing area and sawmill and the movement of most equipment around the yard.
Permittee=s Proposed Findings of Fact and Conclusions of Law at 15.
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As previously noted in the findings, the conditions of Land Use Permit #1R0391-5A
superseded previous conditions establishing hours of operation. Conditions #2 through #7,
including Condition #5A, were highly proscriptive, designed to allow the Permittee to engage
in certain business activities before and after regular hours of operation, while attempting to limit
the noise impacts on neighbors and campers.  However, based on the evidence before it, the
Board concludes that the Permittee has not been able to operate in accordance with the
performance standards established by these conditions.  He has failed to police the operation of
trucks on-site and leaving the Project Tract during the early morning hours and also their
operation during return trips during core hours or after 5:00 p.m.  

Consequently, the Board concludes, as did the Commission, that the mitigation measures
imposed in Land Use Permit #1R0391-5A were inadequate to mitigate the noise impacts of the
Permittee=s operations.  Consequently, with some specific exceptions to address the Permittee=s
contractual obligations to the Town of Mt. Tabor and to permit indoor maintenance activities, the
Board will limit operations at the Project Tract to the hours of 7:00 a.m. to 6:00 p.m. This restric-
tion is in addition to the specific prohibition against the use of a rock crusher/screen at the Project
Tract, a general condition imposing a duty to operate trucks and equipment so as to minimize
noise impacts on campers and neighbors in the immediate vicinity of the Project, and Condition
#11 of the Corrective Permit establishing a decibel limit at adjoining property lines.  Finally, the
Board will impose a re-opener provision, such that if its conditions are not adequate to
successfully limit noise resulting from Project operations, the Commission may, within five years
of the issuance of this permit,  impose further restrictions on the hours of operations.  See In re
Wildcat Construction Co., Inc., 160 Vt. 631, 633 (1993).    
     

The Permittee also objects to Condition #15 of the Corrective Permit which prohibits
the outdoor storage of tires, used asphalt, or any other man-made waste material outside the
maintenance building without prior review and approval by the Commission.  The Permittee
asserts that these and other materials, including well casing, culverts, certain equipment, logs and
firewood, are Aincidental to the business conducted at the site@ and therefore should be permitted
to be stored out-of-doors, without condition.  Permittee=s Proposed Findings of Fact and
Conclusions of Law at 23, Findings 43 and 44 (Mar. 5, 1998).  He proposes to mitigate the
adverse aesthetic impact of recycled asphalt and tires by storing them in an area Anot visible from
any nearby residences or public roads.@ Permittee=s Proposed Findings of Fact and Conclusions of
Law at 23, Finding 45.

The Board concludes that the outdoor storage of well casin gs, culverts, recycled asphalt,
tires and other materials may be appropriate in areas that are not visible from nearby residences
and the public right-of-way.  However, the Board is not persuaded that Permittee should be given
unfettered discretion to decide what materials should be stored where at its Project Tract.  This is
particularly true given reports that equipment and debris have previously been placed in the 25-



Re: Lawrence White
Land Use Permit Amendment  #1R0391-8-EB
Findings of Fact, Conclusions of Law, and Order
Page 35

foot buffer of Cascade Brook and tires and used asphalt were found by the Commission in an area
not authorized for such storage.  Therefore, the Board will require by condition that the
Permittee identify specific locations on its property where it intends to store specified materials
outside its current maintenance and storage buildings, and obtain review and prior approval from
the Commission for such outdoor storage.  These locations shall be shielded in so far as possible
from public view by appropriate vegetative screening or fencing as deemed appropriate by the
Commission.

Additionally, the Board advises the Permittee to complete the replanting of coniferous
trees in the eastern portion of its property to provide the previously required visual screen 
between the Project and the campground property.  If the Permittee cannot complete this planting
by the June 30, 1998, deadline imposed by Condition #14 of the Corrective Permit, it should
request a minor permit amendment from the Commission.
  

In conclusion, the Board finds that the Project has an undue adverse effect with respect to
dust, noise, and scenic beauty.  See Re: Charles and Barbara Bickford, #5W1186-EB, Findings of
Fact, Conclusions of Law, and Order at 32-36 (May 22, 1995).  However, with the exception of
the crushing, screening and sorting operations, the impacts of the Permittee=s other activities can
be mitigated by specific conditions such that the Project=s impact is not undue.  The use of a rock
crusher and screen at the Project Tract is strictly prohibited.

Based on the preceding, the Board concludes that the Project is in conformance with
criterion 8.

_________________________
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VI. ORDER

Land Use Permit Amendment #1R0391-8-EB is hereby issued.  Jurisdiction is returned to
the District #1 Environmental Commission.

Dated at Montpelier, Vermont, this 16th day of April, 1998.

                                                                                     ENVIRONMENTAL BOARD

 \s\ Marcy Harding
                                                                                     Marcy Harding, Chair
                                                                                     Arthur Gibb

 George Holland
 Sam Lloyd*
 William Martinez
 Rebecca Nawrath

* Board Member Samuel Lloyd was not present for the April 15, 1998, deliberation; he reviewed
and concurred with this decision.

Board Members John T. Ewing, Robert Opel, and Dr. Robert Page participated in the pre-hearing
phase of this proceeding, but did not attend the hearing or participate in the post-hearing
deliberations concerning this matter.
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