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This decision pertains to alleged violations of Land
Permit #lR0387, issued to Roger and Erma Rowe on Septem-
15, 1980, authorizing the operation of a gravel pit in

Pittsford, Vermont. In June, 1986, the District #l Environ-
mental Commission requested the Environmental Board (Board)
to consider revocation of the permit for continuing viola-
tions, and in August, 1986, a request for revocation was
submitted to the Board by Robert and Gussie Smith. After
convening a prehearing conference on September 15, former
Chairman Darby Bradley suggested settling the matter with an

Assurance of Discontinuance. After receiving objections to
the use of that procedure, the Board recognized that there
was serious dispute as to the existence and extent of
violations of the permit, and that an evidentiary hearing to
resolve the dispute was warranted. A second prehearing
conference was held on February 20, 1987. A Prehearing
Report and Order, dated February 27, 1987, included a list
of the alleged violations at issue in the proceedings. In a
Memorandum of Decision dated March 10, the Board granted
party status to Robert and Gussie Smith. On April 6, 1987,
an Administrative Hearing Panel convened a public hearing in
Pittsford and conducted a site visit. On June 5, the
hearing was reconvened in Colchester. At the hearing, the
Permittees were represented by Stephen Cosgrove, Esq. and
the Smiths were represented by Stephen Klein, Esq. On June
18, the Smiths filed Proposed Findings, and on June 22 the
Permittees followed its Request for Findings. A proposed
decision prepared by the hearing panel was sent to parties

'.on May 20, 1988 and on June 30 the Board heard oral argument
::;from the parties. On June 30 and July 6 the Board conducted
.#$eliberative sessions and on July 6 determined the record
'c4omplete and adjourned the hearing. This matter is now

The following findings of fact and
of law are based exclusively upon the record

at the hearing. To the extent the Board agreed
found necessary any findings proposed by the
they have been incorporated herein; otherwise, said
to find are hereby denied.

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Roger and Erma Rowe by
Stephen Cosgrove, Esq.
135 N. Main Street
Rutland, VT 05701

Findings of Fact and
Conclusions of Law
and Order
Land Use Permit #lR0387-EB
Revocation Proceedings

:ip ISSUES IN THE APPEAL [

ii The Permittees own and operate a gravel pit between the 1
and Furnace Brook Roads in the Town of Pittsford on a ;
tract of land. Approximately 20 acres are involved 1
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in the project area. Robert and Gussie Smith live on
property adjacent to the gravel pit to the north. Their
residence is approximately 1000 feet from the edge of the
pit.

The violations alleged by the Petitioners are as
follows:

1.

2.

3.

4.

5.

6.

7.

8.

II.

the

The Permittees have failed to apply the
required chemical agents to control dust on the roads.

The crusher has been used on a permanent basis, and
it has been used to crush stone and ledge.

The Permittees have failed to maintain a 50-foot buffer
on the north side of the pit (adjacent to the land
owned by the Smiths) or to maintain the 150-foot buffer
to the east.

The Permittees have cleared the site, operated the
loader, and removed gravel on Sundays and conducted pit
operations outside the permitted hours.

Up to 650,000 square feet of the pit was opened at one
time, with little reclamation.

Plains Road has been used as an access to the pit by
overloaded trucks, which has caused gravel to be
spilled onto the road.

The Permittees have not maintained a 2-foot drop onto
the pit floor, preserved the l:l% foot slope on the
pit's walls, or reseeded the pit area.

The performance bond expired in October 1984 and was
not renewed.

FINDINGS OF FACT

The following
allegations of

Dust control

findings of fact correspond to each of
violations presented by the Petitioners.

a. Condition #3 requires the Permittees to apply
appropriate chemical agents to the pit's access road
for a distance of at least 300 feet from the Furnace
Brook Road access road in order to control dust.

b. The main access to the pit is off Furnace Brook
Road, a gravel-surface town road. Truck traffic on the
access road creates dust which at times is a nuisance
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to neighbors and passing motorists. The Permittees at
times have applied calcium chloride to reduce the dust.
Trucks leaving the pit often carry dirt onto Furnace
Brook Road. This dirt, in dry conditions, creates a
dust problem.

Crusher operations

a. Condition #4 states that "[t]he temporary crusher
at the pit site shall process gravel and shall not be
used to crush stone and/or ledge."

b. The gravel pit contains bank run gravel. This type
of gravel usually contains rocks which may be as large
as 6 inches in diameter, which need to be crushed. No
ledge or stones are brought to the pit for crushing,
although in the summer of 1986 the Permittees crushed
four loads of stone for the State.

C . The crusher is mounted on tires and is moved to
various sites for operation, as needed. This type of
crusher is usually characterized within the industry as
"portable."

d. At the site visit, the panel observed that a
crusher was located on a high area of the pit, so that
noise was not shielded or dampened by earthen banks.

e. The Permittees occasionally stockpile crushed rock
at the pit.

f. A crusher was located at the pit throughout 1986
except for May 9-14, July l-6 and 11-28, and October lo-
November 10. The crusher was operated extensively
during the time it was in the pit.

Buffer zones

a. Condition # 5 requires the Permittees to establish
and maintain a 50-foot buffer zone on the north, west,
and south borders of the property. It also requires
the Permittees to maintain a 150-foot  buffer zone on
the east side of the pit, including the existing
vegetation.

b. The Permittees have removed trees near the 50-foot
buffer area to the north that caused disturbance to
vegetation within the buffer zone. At some points the
disrupted area reached up to 20 feet into the buffer
zone. The Town of Pittsford has required the
Permittees to replant softwood trees of 1 to 2 inch
caliper in the disturbed buffer zone and the Permittees
have planted 16 trees, 8 to 10 feet high.

1
ii



Roger and Erma Rowe - #lR0387-EB
Findings of Fact and Conclusions
of Law and Order

Page

4.

5.

4

C . The Permittees measured the eastern buffer zone by
walking up the slope with a tape measure, instead of
measuring the horizontal buffer area.

d. The width of the eastern buffer zone varied from
140 -feet to 180 feet measured horizontally. The
vegetation in portions of this buffer area is sparse
and visual observation indicated that extraction had
taken place within the buffer area.

Hours of operation

a. Condition #6 limits operation of the pit to 7:00 a.m.
to 5:00 p.m. Monday through Friday, 7:00 a.m. to 12:00
noon Saturday, and no operation on Sunday.

b. The Permittees occasionally cut firewood in the
area of the pit on the weekends, and sometimes use
their loader to move the firewood.

c. Trucks often enter the pit before 7:00 a.m., but
loading was not begun until 7:O0. After 5:00, the only
activities in the pit are maintenance and fueling of
vehicles.

Surface cuts and reclamation

a. Condition #8 limits the final depth of the pit to
60 feet and the maximum surface cuts to 100 square
yards at any time. The condition also requires
reclamation immediately following gravel removal.

b. The Permittees have opened up areas of the pit for
extraction that are far in excess of 100 square yards.

C . Normal gravel operations would not be possible if
the open area of the pit were limited to 100 square
yards.

d. The Permittees have not applied for a permit
amendment to clarify the language of the permit so that
they can legally work in sections larger than 100
square yards.

I

Use of Plains Road by overloaded trucks and spillage of
gravel

Condition #10 prohibits trucks entering and leaving
%e gravel pit site from travelling along Plains Road
except to deliver to residents along that road.
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b. No clear evidence was presented that Plains Road is
used by trucks from the pit or that the gravel on the
roads is the result of overloaded trucks.

7. Two-foot drop, slope, reseeding

a. Finding of Fact #4, which the Permittees are
required to comply with by virtue of the language in_. .
Condition #l, requires maintenance of a 2-foot drop
onto the pit floor to contain runoff, preservation of
the 1 on l+foot scope on the pit's walls, and
reseeding of the pit areas.

b. The difference in vertical elevation between the
floor of the pit and the access road is more than two
feet.

The finished slopes along the south embankment
Lange from 24% to 38%.

d. Some seeding and mulching of slopes have been
implemented.

8. Performance bond

a. Condition #15 required the Permittees to secure a
$15,000 performance bond to remain in effect during the
full term of the pit's operation.

b. A performance bond that the Permittees had obtained
expired in October 1984. No liability insurance
companies exist in the State of Vermont that will write
a performance bond for a gravel pit. In April, 1987,
the Permittees obtained a letter of credit from the
Proctor Bank in the amount of $15,000.

III. CONCLUSIONS OF LAW

The issue before the Board is whether the activities
described in the Findings of Fact constitute violations of /

I
;;the permit, and if so, whether the appropriate remedy is
f/revocation of the permit. The authority for revocation of a
;/permit is set forth in 10 V.S.A. S 6090(c):
, I

(c) A permit may be revoked by the board in
the event of violation of any conditions
attached to any permit or the terms of any
application, or violation of any rules of the
board.
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Board Rule 38(A)(2) further amplifies the grounds for
permit revocation:

(2) Grounds for revocation. The board may
after hearing revoke a permit if it finds
that: (a) The applicant or his representa-
tive willfully or with gross negligence
submitted inaccurate, erroneous, or materially
incomplete information in connection with the
permit application, and that accurate and
complete information may have caused the
district commission or board to deny the
application or to require additional or
different conditions on the permit; or (b)
the applicant or his successor in interest
has violated the terms of the permit or any
permit condition, the approved terms of the
application, or the Rules of the board; or
(c) the applicant or his successor in interest
has failed to file an affidavit of compliance
with respect to specific conditions of a
permit, contrary to a request by the board or
district commission.

Based upon the above Findings of Fact, the Board
concludes that a number of the conditions of Land Use Permit
#lR0387 have been violated. With regard to each of the
eight allegations of violations presented by the
Petitioners, the Board concludes the following:

1.

I
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Dust control

While the Permittees have used calcium chloride to
control dust, their efforts have failed to control the
dust from the pit sufficiently to prevent dusty condi-
tions on the access road and Furnace Brook Road.

Crusher operations

A dispute exists as to the meaning of the word
"temporary" as applied to the crusher. The Petitioners
argue that "temporary" refers to the period of time the
crusher would be in use; the Permittees contend that
"temporary" means that the crusher will be moved out of
the pit from time to time to other locations. They
claim that because the crusher was moved out of the pit
occasionally, the crusher is in fact "temporary." The
American Heritage Dictionary defines the word
"temporary" as "[llasting, used, or enjoyed for a
limited time." A "temporary" crusher implies that the
use of the crusher would not continue more than a short
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time. If the
this pit on a

Permittees intend to use the crusher in
permanent basis, even if intermittent,

4

I
they must apply for and obtain a permit amendment
authorizing the on-going use of a "portable" crusher.

While there was no direct evidence that ledge and
stone are processed at the pit, the Board observed
piles of crushed stone in the pit.
the Permittees'

The Board accepts
explanation that the stone had been

crushed somewhere else and brought in and stockpiled.

3. Buffer zones

The Board concludes that the buffer areas on the
north and the east have not been maintained as required
by the permit. The site visit clearly revealed the
encroachment into the northern buffer zone, and the
lack of vegetation in that buffer area as well as the
eastern one was apparent.

4. Hours of operation

The Board cannot conclude that the Permittees have
exceeded the hours of operation allowed in their
permit.

5. Surface cuts and reclamation

There is no dispute that the Permittees have opened
up more than one 100 square yard segment of the pit at
a time. They contend that it is not feasible to
operate a pit with such a limitation.
the permit, however,

The language of
does state that "maximum surface I

cuts shall not exceed 100 square yards at any given i

time and shall be immediately reclaimed following !

gravel removal." If the Permittees are not able to I

comply with this condition, they should apply for and
obtain a permit amendment that authorizes them to
operate in a clearly delineated area that is feasible

: *I ( for their operation.
: ,i 1
ij The Permittees claim that the only areas that
i ! should be reclaimed are those at the periphery of the
’ 5; I

pit where excavation is completed. The Board agrees

Ii
that it is not reasonable to seed and mulch those areas

:I

that will be worked again.
however,

The Board is mindful,
of the negative visual impact caused by the

open faces of a gravel pit. In order to lessen this
; i adverse impact, exposed areas should be reseeded and

replanted to the greatest extent feasible.



Roger and Erma Rowe - #lR0387-EB
Findings of Fact and Conclusions
of Law and Order

Page 8

Use of Plains Road by overloaded trucks

No evidence was presented to the Board that Plains
Road is used by trucks entering or leaving this pit, or
that the spillage on the roads is the result of
overloaded trucks. The Board therefore cannot conclude
that Condition #10 has been violated.

* 7. Two-foot drop, slope, reseeding

The Board concludes that the required two-foot drop
between the pit floor and the access road has been
maintained, and that the slope is within the required
limit. The need for reseeding has been addressed in
Conclusion #5 above.

8. Performance Bond

.

The Board concludes that the Permittees violated
Condition 15 of the permit that required a $15,000
performance bond to be in effect during the term of the
pit's operation. However, the letter of credit in the
same amount is an acceptable alternative and the Board
concludes that the Permittees are not now in violation.

i:the
The Board believes that the Permittees' violations of
requirements for maintenance of the buffer zones are

: significant. Co-existence of large commercial gravel
toperations  and residential dwellings is difficult, at best.
The inherent intrusion of dust, traffic, and noise onto the
penvironment and the neighbors is exacerbated when the owners

: of the gravel pit do not follow the requirements of
,providing a buffer between the pit and neighbors'
properties. The Board believes that the Permittees'

,,encroachment into the northern and eastern buffer zones,
ieven if slight in some instances, has increased the audible
'and visual impacts of the gravel operation, especially when
!fcombined  with the use of the crusher on an almost permanent
jibasis.
;I
ti
11 Some of the violations are due to the Permittees'
iiinterpretation of language in the permit. Others are due to
a disregard of the rights of the public, including

and of the unwillingness to accept the burdens of
the permit along with the benefits.

I! The frequent use of the crusher and the carelessness
llabout the tracking of dirt and mud over the Furnace Brook
'IRoad have also created great disturbance to the area

ihe
While gravel is an important State resource, the
resource must be balanced against the

4 /
! :I 1

I
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environmental and social impacts caused by the operation of
a gravel pit. The Board believes that the Permittees'
violations of a number of the terms of the permit, when
viewed as a whole, demonstrate noncompliance that warrants
permit revocation pursuant to 10 V.S.A. S 6090(c) and Board
Rule 38(A), unless remediated as ordered below.

REMEDY

Environmental Board Rule 38(A)(3) describes the follow-
ing procedures that the Board may follow to correct viola-
tions prior to a permit revocation order's becoming final:

Opportunity to correct a violation. Unless
there is a clear threat of irreparable harm
to public health, safety, or general welfare
or to the environment by reason of the
violation, the board shall give the permit
holder reasonable opportunity to correct any
violation prior to any order of revocation
becoming final. For this purpose, the board
shall clearly state in writing the nature of
the violation and the steps necessary for its
correction or elimination. These terms may
include conditions, including the posting of
a bond or payments to an escrow account, to
assure compliance with the board's order. In
the case where a permit holder is responsible
for repeated violations, the board may revoke
a permit without offering an opportunity to
correct a violation.

The Board has not found that any of the violations
constitute a clear threat of irreparable harm to the public
health, safety, or general welfare or to the environment.
The Board therefore concludes that it is reasonable to give
the Permittees the opportunity to correct the violations
prior to the revocation order's becoming final. If the
Permittees fail to comply with the revocation order, the
permit may be revoked after notice and an opportunity for a
hearing. -
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11
11 ORDER
!'.,
1 i Land Use Permit #lR0387 will be revoked unless the
!! Permittees comply with the following conditions:

‘, 1.

: 2.

3.

! 4.

/

/

5.

'6.

The Permittees agree to comply fully with all the
requirements of Land Use Permit #lR0387.

The Permittees agree to pave the access road from
Furnace Brook Road at least 300 feet from the edge of
Furnace Brook Road into the pit, including the apron.

The Permittees agree to file for a permit amendment on
or before September 16, 1988, to establish the
conditions under which the crusher may be operated.
The Permittees may continue using the crusher if they
apply for an amendment by September 16 and if they
immediately site the crusher in a place that is
shielded from the line of sight of houses to the north
and east.

The Permittees agree to establish and continually
maintain a 50-foot buffer zone on the northern boundary
of the gravel pit, including planting a staggered row
of 8- to lo-foot high white pine trees planted 10 feet
apart to create an effective screen between the pit and
neighbors to the north. When the trees reach 15 feet
high, the Permittees agree to remove the terminal leaders
to encourage horizontal growth.

The Permittees agree to establish and continually
maintain a 150-foot  buffer zone on the eastern boundary
of the gravel pit that maintains the elevation that
existed before extraction commenced and that is
effective in reducing the visual impacts of the pit
operations.

The Permittees agree to apply to the District #l
Environmental Commission, on or before September 16,
1988, for a permit amendment that establishes
reasonable limits for the area of the pit that may be
excavated at any one time.

The Permittees agree to continually reseed and replant
all areas of the pit where excavation is complete and
where such reseeding and replanting are necessary to
maintain slope stability.

The Board will retain jurisdiction pending the
//Permittees' filing for an amendment to their permit in
jlaccordance  with this decision.
!,
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The permit may be revoked if, after notice and hearing,
the Board determines that anv of the terms or conditions of
this Order have been violated.

Dated at Montpelier; Vermont this 24th day of
1988.

August, I

Arthur Gibb
Elizabeth Courtney
Ferdinand Bongartz
Samuel Lloyd
Roger N. Miller
Jan S. Eastman
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