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VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

.I
RE: Farrell Distributing Corp. Findings of Fact,

David M. Farrell Conclusions of Law
Holmes Road and Order
Burlington, VT 05401 Land Use Permit #lR0311-3

This decision pertains to an appeal filed with the
Environmental Board ("the Board") on April 3, 1986, by the
Agency of Environmental Conservation (AEC) from the February
18, 1986 decision of the District #l Environmental

I Commission ("the Commission") issuing Land Use Permit
#lRO311-3 ("the Permit") to the Farrell Distributing
Corporation. The Permit authorizes the construction of a

I 5,040 square foot addition to an existing garage, together
I with a new parking area, adjacent to Route 4 in the Town of

Rutland, Vermont.

On April 8, 1986, the Board notified all parties of its
receipt of the appeal and of its intention to consider
dismissal of the appeal on the Board's own motion pursuant
to EBR 18(D). The Board invited memoranda of law and
requests for oral argument from the parties. A memorandum
was filed by AEC on April 22, 1986. However, no party
requested the opportunity to present oral argument.
Therefore, the Board discussed this matter in deliberative ;
session on April 30, 1986, and on that date voted to dismiss
the appeal. The following findings and conclusions are
issued in support of this dismissal.

The record in this case consists of the following
pleadings from the Commission's review:

1) Amendment Application #lR0311-3;
I

2) Commission notice issued pursuant to EBR 51 ("Minor
Application Procedures") with attached proposed permit; i

3) L,and Use Permit #lR0311-3;

4) AEC Motion for Reconsideration filed February 24,
1986;

5) Commission Order denying reconsideration motion.

I

, i A review of these documents reveals the following:

1. The Commission treated amendment application #lR0311-EB
under the minor application procedures provided by EBR
51 and authorized by 10 V.S.A. Section 6025(b). The
Commission prepared a "proposed permit" and issued a
notice stating:



Farrell Distributing Corporation
Dismissal Order
Page 2

2.

3.

I

4.

10 V.S.A. Section 6084 requires the Commission to forward

No public hearing will be held and findings of
fact and conclusions of law will not be issued
unless a public hearing is requested. To
request a public hearing, a party must notify
the Commission in writing at the address given
below on or before February 5, 1986.

No party, including AEC requested a hearing in this
matter. On or after February 7 AEC filed "pre-hearing
comments" with the Commission and on or after February
12 a memorandum was filed by AEC employee Karl
Jurentkuff. Neither document requested a hearing.

Having received no hearing request, the Commission
issued Land Use Permit #lR0311-3. On February 24,
1986, AEC filed a Motion for Reconsideration, pursuant
to EBR 31(A), requesting the Commission to alter the
permit by inserting certain conditions with respect to
construction within a floodway fringe. The Motion did
not request that a hearing be reconvened.

On March 19, 1986, the Commission denied the
reconsideration request without hearing.

10 V.S.A. Section 6085(a) states, in pertinent part:

Anyone required to receive notice by section 6084
of this title and any adjoining property owner may
request a hearing by filing a request within 15 days
of receipt of notice. . . . The district commission
may order a hearing without a request within 20 days
of receipt of application.

notice and a copy of the application to any interested state
agency. In this case the amendment application was filed
January 27, 1986 and a copy of the application and notice
was forwarded to AEC. 10 V.S.A. Section 6089(d) provides,
in part:

An appeal from the district commission will be
allowed for any reason except no appeal shall be
allowed when an application has been granted and no
preliminary hearing requested.

(Emphasis added.)

AEC has yet to request a hearing in this case: no
hearing was requested within the time set by the
Commission's notice, no hearing was requested within the 15
day period prescribed by 10 V.S.A. Section 6085(a) and no
hearing was requested in AEC's reconsideration motion; nor
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! was a hearing convened on order of the Commission within 20
days of application filing as provided by Section 6085(a).

L While we believe a commission has the authority to alter
! proposed permit conditions in response to comment received

from parties without convening a hearing, such action is
discretionary. AEC waived its appeal rights by its failure
to request a hearing. 10 V.S.A. Section 6089(d) deprives
this Board of jurisdiction to hear AEC’s appeal.

The AEC appeal must, therefore, be dismissed.
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Dated at Montpelier, Vermont this 2nd day of May, 1986.

;;~IxEixE;~;~~

Ferdinand Bongartz
Dwight E. Burnham, Sr.
Lawrence H. Bruce, Esq.
Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Donald 8. Sargent


