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This decision pertains to an appeal filed with the
Environmental Board by OMYA, Inc. on May 4, 1990 from Land
Use Permit #lRO271-9 and the Findings of Fact, Conclusions
of Law and Order issued by the District #l Environmental
Commission on March 23, 1990. The permit authorizes the
construction of a 29,100 square foot expansion to the
existing Verpol plant to house a spray dryer and maintenance
shop located in Florence, Vermont.

The Permittee agreed to waive an evidentiary hearing.
A proposed decision was sent to parties on December 26, 1990
and an opportunity to submit written comments and request
oral argument before the Board was provided. Having
received no request for oral argument or written comments,
the Board deliberated on January 23, 1991.

I. ISSUES

The Permittee objects to the District Commission's
findings that the processes used at the Verpol plant are
"necessarily water-based" and that Vermont Marble Company is
a subsidiary~  of OMYA, Inc. The Permittee also objects to
Condition 3 of the permit which reserves to the Commission
"the right to review this building addition's color scheme
at such time as any future expansion takes place."

II. FINDINGS OF FACT

1. OMYA, Inc. and Vermont Marble Company are wholly-owned
subsidiaries of another entity. OMYA, Inc. is not a
subsidiary of Vermont Marble Company.

2. The project consists of construction of a 29,100 square
foot addition to the southern end of the Verpol plant
for the purpose of housing a new spray dryer,
electrostatic precipitator, and maintenance area
located in Florence, Vermont.

3. The project will be built immediately adjacent to the
south end of the existing Verpol plant. It will be
similar in height, design, and color to the existing
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plant, with white metal siding and a blue band near the
top. The addition represents a 1.9 percent increase in
coverage on the involved land.

4. The Verpol plant currently grinds up calcium carbonate
rock into a fine powder. Some of the processes used at
.the plant are water-based and others area not
water-based or only partially water-based.

III. CONCLUSIONS OF LAW

A. Leqal Status of OMYA, Inc.

The Permittee claims that it is not a subsidiary of
Vermont Marble, Inc., but rather that both those companies
are wholly-owned subsidiaries of another entity. Since an
entity is presumed to be in the best position to know its
own legal status, the Board herein issues corrected findings
that reflect the true~legal status of OMYA, Inc.

B. OMYA's Processes

The Permittee asserts that some of the processes that
it uses at its plant are not water-based. Since the
Permittee is in the best position to know the details of its
processes, the Board herein issues corrected findings that
reflect that the processes used by OMYA are not
"necessarily" water-based.

C. Retroactive Review

In its permit, the District Commission imposed
Condition 3, which states: "The Commission res~erves the
right to review this building addition's color scheme at
such time as any future expansion takes place." The
Permittee argues that such a condition is improper because
the District Commission did not find that this project will
cause an undue adverse effect upon aesthetics, but only that
it "may become an undue adverse visual impact if reasonable
mitigation measures are not implemented," and because the
District Commission has no authority to review a project
retroactively.

The Board agrees with the Permittee that such a
condition is improper. Act 250 requires that a district
commission find that a project complies with the ten
criteria prior to issuance of a permit. 10 V.S.A.
5 6086(a). If a district commission believes that a project
will have an undue adverse effect on aesthetics, it has two

choices: 1) it can recess the hearing and give the
applicant the opportunity to submit a plan for mitigation of
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the undue adverse effect, or 2) it can deny the application
for failure to comply with Criterion 8 (provided, of course,
that findings of fact support the denial). There is no
authority in either the statute or the Board rules that
authorizes the issuance of positive findings and a permit
contingent upon future review of the color of a building.

The District Commission expressed concern about the
visual effect of the expansion, but made no finding or
conclusion that the building will create an undue adverse
effect on aesthetics. Without support in the decision or in
law for a condition allowing the Commission to review the
color of the building at a future time, the condition cannot
stand. The Board will therefore order that the District
Commission issue a revised permit that deletes Condition 3.
Finding #S under Criterion 8 on page 8 of the District
Commission's decision that sunnorts this condition has no__
force or effect.

IV. ORDER

1. The above corrected findings
status of OMYA, Inc. and the nature of
Verpol plant supersede any findings to
District Commission's Findings of Fact
Law #lR0271-9.

concerning the legal
the processes at the
the contrary in the
and Conclusions of

2. Land Use Permit Amendment #lR0271-9-EB is hereby
issued. Jurisdiction over this matter is returned to the
District #l Environmental Commission.

Dated this 7th day of February, 1991, at Montpelier,
Vermont.
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