
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. CHAPTER 151

Re: Pico Peak Ski Resort, Inc. #1R0265—12—EB

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This is an appeal from a District #1 Environmental Commission
decision denying party status to the Conservation Law Foundation ("CLF")
and authorizing Pico Peak Ski Resort, Inc. ("Pico") to: (a) construct an
extension to a chair lift; (b) build a new ski trail and associated
snowmaking and fire protection improvements; and (c) widen two existing
ski trails and build associated snowmaking and fire protection
improvements ("Project"). The Board grants party status to CLF and several
other party status petitioners under Criteria 1(E) (streams) and 8(A)
(wildlife) of 10 V.S.A. § 6086(a), accepts a settlement agreement to which
the parties consent, determines that the Project conforms with the
appealed Criteria and issues an Act 250 permit amendment.

I. SUMMARY OF PROCEEDINGS

Section II of the Board's November 21, 1994 Findings of Fact,
Conclusions of Law and Order: Preliminary Issues ("Preliminary Order") is
incorporated herein by reference.

On March 28, 1995, Pico and CLF filed a settlement
proposal.

On May 22, 1995, Acting Chair Gibb, by memorandum, encouraged the
parties to supplement the settlement proposal with stipulated findings of
fact, conclusions of law and order.

On June 21, 1995, Pico and CLF filed a Stipulation for Findings of
Fact, Conclusions of Law and Order ("Stipulation").

On July 26, 1995, the Board deliberated on the Stipulation.

On August 10, 1995, Acting Chair Gibb, by memorandum, directed the
parties to file an amended stipulation clearly setting forth their
agreement/intention regarding the following question:

Must Pico submit an alternatives analysis to the Board on July 1,
1998 if it has not made application for an [Agency of Natural
Resources] or Act 250 permit relating to snowmaking expansion at the
project site?
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On August 23, 1995, Pico and CLF filed an Amended
Stipulation for Findings of Fact, Conclusions of Law and
Order ("Amended Stipulation") in accordance with Acting
Chair Gibb's directive.

On September 27, 1995, the Board deliberated concerning the Amended
Stipulation. This matter is now ready for decision.

II. FINDINGS OF FACT

On November 30, 1994, the Board, with the consent of the parties,
accepted into evidence the District #1 Environmental Commission's file
pertaining to Land Use Permit Amendment #1R0265-12 and related findings of
fact, conclusions of law, and Order ("Permit Amendment") as the file
existed at the Board at the time. Based upon that file and the Amended
stipulation, the Board finds:

1. The findings of fact contained in the Preliminary Order are
incorporated herein by reference.

2. Criteria 1(E) (streams) and 8(A) (wildlife) are at issue.

3. The snowmaking season is from October 15 until April 15.

4. During recent snowmaking seasons, Pico has withdrawn water from
Mendon Brook at a rate which would preserve stream flow at 0.5
cubic feet per second per square mile.

5. The Project is proposed for lands currently containing ski
slopes and trails which are subject to snowmaking treatment
("Project Site").

6. The Project Site is served by two storage ponds each with a
capacity of approximately 3 million gallons.

7. During recent snowmaking seasons, Pico has limited its
withdrawal of water from Mendon Brook for snowmaking purposes to
97,400,000 gallons per snowmaking season. Pico expects to limit
future withdrawal of water from Mendon Brook for snowmaking
purposes to 97,400,000 gallons per snow—making season. The
Project will not result
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in withdrawal of water from Mendon Brook in excess of 97,400,000
gallons per snowmaking season. Pico hopes to reallocate this
withdrawal to "cover" approximately six more acres of land than
it has "covered" during recent snowmaking seasons.

8. On March 4, 1994, the Agency of Natural Resources ("ANR")
adopted a new snowmaking policy for specific application to new
and expanded snowmaking by ski areas ("Agency Flow Policy"). The
Agency Flow Policy requires that stream flow alterations will
not be approved in the future "if there is a feasible and
reasonable alternative that would avoid or lessen the impact to
the natural condition of a stream."

9. ANR determined that the Project does not require an "alternative
analysis" so long as Pico does not increase its water
withdrawals from Mendon Brook.

10. Despite ANR's determination, Pico has stipulated and agreed to
perform an alternatives analysis as contemplated by the Agency
Flow Procedures, on or before the submission date of any future
application for an ANR or Act 250 permit to expand snowmaking
and/or increase water withdrawals from Mendon Brook, or July 1,
1995, whichever occurs earlier.

11. Neither the rate nor the volume of water withdrawal will exceed
the 97,400,000 gallons per snowmaking season standard due to the
expansion of snowmaking to "cover" approximately six more acres
of land than historically "covered" by Pico.

12. The Project will, whenever feasible, maintain the natural
condition of Mendon Brook, will not endanger the health, safety
or welfare of the public adjoining landowners and will not
contravene the requirements of criterion 1(E) (streams).

13. No necessary wildlife habitat or endangered species have been
identified on the proposed new or expanded ski trails.

14. The Project will not destroy or imperil necessary wildlife
habitat or endangered species or
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otherwise contravene the requirements of criterion 8 (A)

(wildlife)

III. CONCLUSIONS OF LAW

The parties ask the Board, in lieu of a hearing, to issue a permit

amendment based upon the Amended Stipulation.

Before issuing a permit, the Board must determine compliance with the
ten Act 250 criteria. 10 V.S.A. § 6086(a). Thus, the Board is obligated to
review any settlement agreement reached by the parties. The Board may not
accept an agreement which contravenes any appealed criteria.

Based upon the foregoing findings of fact, the Board concludes that
the Project, if completed and maintained in conformance with all of the
terms and conditions of the Board's permit amendment, will conform with
the requirements of Criteria 1 (E) (streams) and 8(A) (wildlife) and will
not cause or result in any detriment to public health, safety or general
welfare.

IV. ORDER

Land Use Permit Amendment #1R0265-12-EB is hereby issued. The Board

retains jurisdiction to:

(1) review an alternatives analysis, as contemplated by the Agency
Flow Procedure, which Pico shall submit to the Board on or before the
submission date of any future application by Pico for an ANR or Act
250 permit to expand snowmaking, or July 1, 1998, whichever occurs
earlier; and

(2) based upon its review of Pico's alternatives analysis, modify
the permit as the Board deems appropriate.

Otherwise, jurisdiction is returned to the District #1 Environmental
Commission.
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Dated at Montpelier, Vermont this 22nd day of November,

ENVIRONMENTAL BOARD
Arthur Gibb, Acting Chair
Rebecca Day
John T. Ewing
Samuel Lloyd
William Martinez
Robert G. Page, M.D.
Steve E. Wright

C: \decision\pico.dec(G1)
1995.



Mailing address:
c/o State Office Building PO

mfontpelier,  Vermont 05602

DATE :

T O :

STATE OF VERMONT
ENVIRONMENTAL BOARD
MONTPELIER,VERMONT05602

802-828-3309

March 27, 1996

Parties

FROM: Arthur Gibb, Acting Chair y
I

RE: PiCO Peak Ski Resort, In&, #lR0265-12-EB

Location:
58 East State Street
Montpelier, Vermont 05602

On February 28, 1996, the Board considered Pica's December
1, 1995 letter regarding an apparent clerical/typographical error
in the November 22, 1995 decision. The Board concluded that the
date set forth in finding of fact #lo was incorrect. The date
which the Board intended to set forth therein is July 1, 1998.

Enclosed please find a corrected page 3 of the November 22,
_ 1995 decision. Please substitute it for the original page 3

which is, ,as a result of this memorandum, superseded.

a:Ficd.mem(Gl)
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