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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Alderman's Chevrolet, Inc. by Findings of Fact and
Joseph W. Kozlik, Esq. Conclusions of Law
198 North Main St. and Order
Rutland, VT 05701 Land Use Permit

Amendment #lR0263-5-EB

This decision pertains to an appeal filed with the
Environmental Board by Alderman's Chevrolet, Inc. on
June 27, 1988 from the District #l Environmental
Commission's denial of approval for a new BMW sign and an
existing used car sign and lights at the Permittee's car
dealership on Route 7 in Rutland, Vermont.

A prehearing conference was convened by Board Chairman
Leonard U. Wilson on July 20 and a Prehearing Conference
Report and Order was issued on August 1. The hearing was
opened on August 2, 1988 and reconvened on August 23 before
an Administrative Hearing Panel of the Board. The
Permittee,
Alderman,

represented by Joseph W. Kozlik, Esq. and Philip
was the only party in attendance. After hearing

the testimony and taking a guided tour of the area, the
panel recessed the hearing pending the Permittee's filing a
legal brief on the State sign law (10 V.S.A. S 493 et seq.)
and proposed findings of fact, and the preparation of a
proposed decision by the panel. On September 23 the
Permittee filed a Memorandum of Law.

A proposed decision was sent to the parties on
February 22, 1989, and the parties were provided an
opportunity to file written objections and to present oral
argument before the full Board. Having received no written
comments or request for oral argument from any party, on
March 22, 1989, following a review of the proposed decision
and the evidence presented in the case, the Board declared
the record complete and adjourned the hearing.

This case is now ready for decision. The following
findings of fact and conclusions of law are based exclusively
upon the record developed at the hearing. To the extent the
Board agreed with and found necessary any findings proposed
by the parties, they have been incorporated herein;
otherwise, said requests to find are hereby denied.

‘III I. ISSUES IN THE APPEAL
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II On October 20, 1987, the Permittee filed an application

i for a permit amendment authorizing a) the addition of a new
9 sign for BMW automobiles, b) an existing used car sign,
[iexisting flood lights on exterior light poles, and d) an

c)

,
;
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existing brick vehicle display on the front lawn. The 1
District Commission granted a permit for the brick display
stand and one floodlight on an existing pole near the door
of the showroom, and specifically denied approval for any
additional flood lights and for the BMW sign and the used

"car sign. The District Commission found that the glare from
the flood lights creates an unsafe situation for passing
motorists and that because the total surface area of signage
violates the State sign law, approval of the signs would be
unreasonable.

The Permittee believes that the flood lights do not
create an unsafe situation for passing motorists as they are
less bright than ordinary car headlamps, and that restric-
tion on lighting interferes with its business operation.
The Permittee also believes that since it conducts several
businesses at this location (Chevrolet and BMW dealerships
and used car sales) it should be allowed to advertise the
separate businesses with separate signs. The Permittee
contends that these restrictions deprive it of its property
rights contrary to the United States and Vermont constitu-
tions, violate a fundamental right of property and speech
because the regulations are not uniformly applied to other
members of its class, and that its Vermont and United States
constitutional rights to freedom of speech are being violated.

FINDINGS OF FACT

In 1977 Alderman's Chevrolet, Inc. received an Act 250
permit authorizing an automobile sales and service
facility, consisting of a 31,000 square foot building
and outside parking for 200 cars, on a 6.4-acre tract
of land with 640 feet of frontage on the east side of
Route 7. The southern edge of the property borders on
Windcrest Road. The approved plans apparently included
a Chevrolet sign.

Several amendments have been issued, including approval
for construction of a 22 foot by 22 foot building in
April, 1983 and approval for construction of a 30 foot
by 70 foot addition in September, 1986. No amendments
were issued for additional signs; Land Use Permit
Amendment #lR0263-3 included a condition specifically
prohibiting additional signs on the premises.

The Permittee now sells Chevrolet and BMW automobiles
and sells used cars on the premises.

The originally approved lighting consisted of down-
shielded lights on anodized aluminum poles along the
perimeter of the property. These lights cast low
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intensity, diffused light. At night, salesmen in the
showroom could not see whether there were customers
outside, because the windows were like mirrors.
Customers could not clearly see the cars under the
diffused lighting.

Approximately 11 years ago the Permittee installed
floodlights on the existing poles 12 to 14 feet above
the ground to enable the customers to see the cars at
night. These lights are on a timer and they go off
one-half hour after the business closes at night. The
diffused lights stay on all night for security.

The distance from the edge of Route 7 to the closest
light is 80 feet and 100 feet to the travelled way.

Although the floodlights are not directed at Route 7 or
Windcrest Road, the floodlights are visible to motorists
on these highways, particularly those travelling north
on Route 7 and on Windcrest Road. The Permittee has
offered to place additional hoods on the lights to
ensure that no light is directed onto either of these
highways.

The free-standing Chevrolet/GF sign was installed
shortly after the Permittee opened his business. The
total area of the sign is 130 square feet. It contains
the Chevrolet logo and the words "Chevrolet," "Alderman's,"
and "GM."

The used car sign, located a short distance to the
south of the Chevrolet sign on a free-standing pole,
contains the words "OK USED CARS." The Permittee
installed the used car sign without applying for or
receiving permission for the sign. The total area of
the sign is 40 square feet.

The proposed BMW sign would contain the BMW logo which
includes the letters "BMW." It does not need to
contain the word "Alderman." It would be located
between the brick automobile display stand and the
Chevrolet sign on a separate pedestal. The Permittee
has requested approval for a sign with the dimensions
96" x 288" (8' x 24') (192 square feet) but would
accept a sign 4'7" x 13'9" (63 square feet).

The total area of signage proposed by the Permittee on
its premises is 233 square feet if the smaller BMW sign
is used and 362 square feet with the larger BMW sign.
The total area of signage on the premises now is 170
square feet.



Alderman's Chevrolet, Inc. - #lR0263-5-EB
Findings of Fact, Conclusions of Law and Order
Page 4

III. CONCLUSIONS OF LAW

A. Lighting I

The Applicant has offered to place additional hoods on
its lighting to ensure that no light is directed either to
Windcrest Road or Route 7. The Board will therefore amend
the permit to include such a requirement.

I

B. Signage

Title 10 V.S.A. S 493 provides that "[oln-premise signs
may be erected or maintained, with a total area of not more
than one hundred fifty square feet, advertising activities
being conducted on the premises." The total area of existing
signage on the premises is 170 square feet; total area of
proposed signage is 233 square feet or 362 square feet,
depending upon the size of the BMW sign. The Permittee
argues that he should be permitted to have one sign for each
of his businesses. He provided no evidence, however, that
the Chevrolet, BMW, and used car businesses are actually
separate. Without such evidence, the Board must consider
them as one business operation.

The 150 square foot limit on on-premise signage of
10 V.S.A. 5 493 is clearly exceeded. The Board believes
that in enacting this law, the legislature determined that
more than 150 square feet of on-premise signs would be
detrimental to the public health, safety and welfare by
having an adverse visual effect. In In re: Hawk Mountain
Corporation, 149 Vt. 179 (19881, the Vermont Supreme Court
stated that the legislature conferred upon the Environmental
Board the power to review other State laws that relate to
environmental matters. Id. at 185. Based upon the non-
compliance of the signs with 10 V.S.A. $ 493, the Board must
conclude that the signs, as proposed in this application,
will have an undue, adverse effect upon the scenic or
natural beauty of the area and upon aesthetics.
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Ii
Ii
i/ORDER

j/ 1. Land Use Permit #lR0263-5-EB  is hereby issued for the
l!installation  of hoods on the floodlights in accordance with
i'the Findings of Fact and Conclusions of Law herein.

2. Land Use Permit application #lR0263-5-EB for the
continuation of the used car sign and the installation of
the BMW sign is hereby denied.

3. Jurisdiction over this matter is returned to the
District #l Environmental Commission.

Dated at Montpelier, Vermont this 27th day of March,
1989.

ADMINISTRATIVE HEARING PANEL

Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Jan S. Eastman
Arthur Gibb
Samuel Lloyd
Roger N. Miller
W. Philip Wagner
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