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RE: John A. Russell Corporation by
Carl 0. Anderson, Esq.
c/o Randy Kilgore
John A. Russell Corporation
117 Strongs Avenue
Rutland, Vermont 05701

Findings of Fact,
Conclusions of Law
and Order
Land Use Permit
#1R0257-2-EB

This decision pertains to a permit amendment to construct
two buildings on Lot #5 of a commercial and industrial
development known as Clarendon Park in Clarendon.
Specifically, it concerns an appeal of permit conditions
relating to Criteria 1 (air pollution) and 5 (traffic). As is
explained below, the Environmental Board has decided to grant
the Permittee's request to delete a restriction on hours of
operation from the permit, allow it to withdraw its appeal
concerning a second driveway, require it to obtain a permit
amendment prior to use or occupancy of the proposed buildings,
and order it to re-build the existing driveway to Vermont
Agency of Transportation specifications.

I. SUMMARY OF PROCEEDINGS

On October 7, 1988, the District #l Environmental Commis-
sion issued Land Use Permit Amendment #lR0257-2, approving with
conditions the application of the Permittee to amend existing
permit #lR0257, which authorized a commercial and industrial
development off Route 7B in Clarendon known as Clarendon Park.
The permit amendment approves the construction of two new
buildings on the site to be used for unspecified commercial or
industrial purposes. The permit amendment restricts the hours
of operation of these buildings and prohibits the Permittee
from constructing a second driveway leading to one of the
buildings.

On November 14, 1988, the Permittee filed an appeal with
the Board, objecting to the restrictions on operating hours and
the prohibition of a second driveway. On December 22, 1988,
Board Chairman Leonard U. Wilson convened a prehearing
conference? in Rutland, Vermont. At the prehearing, Joseph E.
Kalakowski requested and received party status on Criteria 1
and 5 pursuant to Board Rule 14(A). On January 3, 1989, the
Board issued a prehearing conference report. On February 28, a
hearing panel of the Board convened a public hearing in
Rutland. Because the Permittee's primary witness was suddenly
taken ill and could not appear, the hearing was recessed and
reconvened on May 25 in the same location. After taking
testimony, the panel recessed the hearing pending filing of
proposed findings and conclusions of law, review of the record,
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and preparation of a proposed decision. The panel then
conducted a site visit. On June 15, the Permittee and Mr.
Kalakowski each filed proposed findings of fact and conclusions
of law.

A proposed decision was sent to the parties on October 2,
1989, and the parties were provided an opportunity to file
written objections and to present oral argument before the full
Board. On October 20, 1989, the Permittee filed a memorandum
in opposition to the proposed decision and requesting oral
argument. The Permittee's memorandum included requests that
the Board extend the expiration and contruction completion
dates contained in Conditions 30 and 31 of the permit. The
Board convened oral argument on November 16, 1989 in
Montpelier, Vermont. On January 16, 1990, the Permittee filed
proposed findings of fact and requested that the Permittee be
allowed to withdraw its appeal concerning the second driveway.
On February 1, 1990, Mr. Kalakowski filed a response to the
Permittee's filings.

The Board deliberated concerning this matter on March 7,
1990. On that date, following a review of the proposed
decision and the evidence and arguments presented in the case,
the Board declared the record complete and adjourned the
hearing. This matter is now ready for decision. To the extent
that the parties' proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, said
findings of fact and conclusions of law are hereby denied.

II. ISSUES IN THE APPEAL

1. Whether, pursuant to 10 V.S.A. § 6086(a)(l)
(Criterion l), the proposed project will create undue air
pollution in the form of noise if its hours of operation are
not restricted to 7:00 a.m. to 6:00 p.m.

Whether, pursuant to 10 V.S.A. 5 6086(a)(5)
(Crit&ion 5) the proposed project will create unsafe traffic
conditions or'unreasonable congestion.

3. Whether the Board should extend the expiration and
construction completion dates for this project.

III.

1.

FINDINGS OF FACT

The District #l Environmental Commission issued Land Use
Permit #lR0257 on June 23, 1977. The permit authorizes
the creation of a five-lot commercial and industrial
development (Clarendon Park) located off alternate Route 7
(also called Route 7B) in Clarendon, Vermont. It also
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authorizes construction of a Coca-Cola warehouse and
distribution facility on Lot #l and a 1073-foot road to
provide access to the development's lots, including Lot
#l. Based on supporting findings of fact and exhibits,
the permit appears to authorize construction of an exit
road in addition to the 1073-foot access road, although
this is not clearly specified in the permit or the
findings.

The District Commission file for Land Use Permit #lR0257
includes correspondence dated June 8, 1977 from F.C.
Evans, Utilities Engineer, State of Vermont Department of
Highways, to John A. Russell Corporation, in which Mr.
Evans states that the access road will be required to be
built in accordance with Detail C of Standard Drawing
B-71. The correspondence was received by the District
Commission on June 10, 1977.

On August 31, 1983, the District Commission issued Land
Use Permit Amendment #lR0257-1, which approves with
conditions a revised proposal for the construction of the
warehouse and distribution facility, now to be operated by
Pepsi-Cola. Included in the revised proposal was
a reduction of the number of roads at Clarendon Park from
two to one. The following findings regarding Criterion 5
were incorporated into the permit:

1. The project is reduced from the originally
approved project.

2. There will be only one access to Route 7B, a
State road.

Exhibit 5 in the District Commission file for this permit
amendment shows only one access to the proposed project,
leading off Route 7B. This access appears to be the
1073-foot access road approved in Land Use Permit #lR0257.

On October 7, 1988, the District Commission issued Land
Use Permit Amendment lR0257-2,  which authorizes the
construction of two 8,000 square foot commercial or
industrial buildings on Lot #5 of the subdivision.
Condition 1 of that permit limits noise from sustained
commercial or industrial activities on Lot #5 to 70
decibels measured at the property line of Clarendon Park.
Condition 2 limits hours of operation on Lot #5 to 7:00
a.m. to 6:00 p.m., Monday through Saturday. Condition 12
prohibits the Permittee from constructing a second
driveway onto Route 7B and orders it to submit a revised
building plan prior to any construction on Lot #5 which
shows use of a driveway shared with Lot #l.
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8.

9.

10.

11.

Exhibit 12 in the District Commission file in support of
Land Use Permit Amendment #lR0257-2 is a letter dated
March 26, 1984 from James H. Hoag, State of Vermont Agency
of Transportation, to the Permittee. This letter states
that the Permittee's application for a highway permit to
construct a commercial access off Route 7B meets the
Agency's standards for access to a state highway and that
the access will have to be constructed in accordance with
Detail C of Standard Drawing B-71.

The Permittee proposes to build two "speculative"
buildings on Lot #5, with one apiece on the northern and
southern sections of the lot. By "speculative," the
Permittee means that it intends to market the buildings to
prospective users and does not know what the exact uses of
the buildings will be. Because Clarendon Park is
permitted to be commercial or industrial, the uses of the
buildings may fall within either of the commercial or
industrial categories.

The Permittee agrees to a condition that noise from
sustained commercial or industrial activities be limited
to 70 decibels (db) measured at any property line of
Clarendon Park.

The proposed project will generate noise during
construction of the two buildings. The Permittee's
construction schedule typically is from 7:00 to 3:00 p.m.
and only on weekdays. During construction, use will be
made of heavy machinery and large motor vehicles;
hammering, sawing, and other loud noises can be expected
to occur. These noises will cease on completion of
construction, which is an activity of finite duration.
Estimated noise levels during construction, with the
construction site as reference point, will be: 85 db at
arm's length, 70 db at 25 feet, 64 db at 50 feet, and 52
db at 100 yards.

The Vermont Occupational Safety and Health Administration
sets 90 db as a ceiling level for exposure to construction
site noise on the part of construction workers. At
exposures above that level, construction workers must don
appropriate noise safety equipment.

Arms length conversation typically registers at about 45
to 60 db.

Joseph E. Kalakowski lives across Route 7B from Clarendon
Park. His home is more than 100 yards, and his property
boundary more than 50 feet, from the location on which the
proposed speculative buildings are to be built. From his
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home, traffic from Routes 7 and 7B is easily audible.

Commercial or industrial lessees of the proposed buildings
will generate noise but projected noise levels cannot be
estimated until the specific operations of the lessees are
known. These operations potentially will be of indefinite
duration.

The boundary line of Clarendon Park closest to either of
the proposed buildings is the boundary with the lands of
Milton Squier, which is approximately 40 feet from the
building proposed for the northern section of Lot #5.
Route 70 is the property boundary which is next closest to
either of the proposed buildings, and is approximately 82
feet from the building proposed for the southern section
of Lot #5.

Traffic associated with the building on the northern
section of Lot #5 will share the existing driveway, which
is the 1073-foot access road which presently serves Lot
#l. As part of the Permittee's  original proposal, traffic
associated with the building on the southern section of
Lot #5 would have used a proposed new driveway onto Route
7B. The proposed driveway would have been located 455 feet
south of the existing access road. It would have required
the making of a new curb cut.

In the vicinity of Clarendon Park, Vermont Route 7B has a
traveled way with an average width of 22 feet, with one to
two-foot wide paved shoulders. Route 7B is relatively
straight in the area of the subdivision. There is an
a+{;;ximately 4% grade in this area running north to

. The posted speed limit is 50 miles per hour.

As counted at the existing driveway's intersection with
Route 7B, current traffic volume on Route 7B is 38 trips
between 2~45 and 5:30 p.m.

Detail C of the Vermont Agency of Transportation's Sheet
B-71 applies to two-way undivided commercial drives for
single stores, businesses and small housing developments
in rural areas. Clarendon Park is in a rural area, and
the existing driveway is a two-way undivided commercial

/
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drive for businesses. Detail C specifies a minimum
turning radius of 30 feet less shoulder width.

Tractor-trailers are used in the existing Pepsi-Cola
bottling operation. The existing driveway is not large
enough to accommodate tractor-trailers which turn right
from Route 7B into that driveway. Instead, tractor-
trailers must swing out into the opposite lane on Route 7B

Findinas of Fact, Conclusions of Law and Order
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to achieve adequate turning radius. The turning radius of
the existing driveway is less than 30 feet.

IV. CONCLUSIONS OF LAW

A. Criterion 1 (Air Pollution)

Criterion 1 requires that the Board find that a proposed
project will not result in undue air pollution. 10 V.S.A. 5
6086(a)(l). The Board interprets "air pollution" to include
consideration of noise impact. Re: Sherman Hollow, Inc.,
Application #4C0422-5-EB, Findings of Fact, Conclusions of Law
and Order (Revised) at 30 (February 17, 1989); Re: Juster
Develooment Co., Land Use Permit Amendment #lR0048-8, Findings
of Fact, Conclusions of Law and Order at 24 (December 19,
1988).

The Board concludes that construction of the proposed
project will not result in undue air pollution if noise from
the project is limited to 70 decibels at the property line.
This level is twenty decibels less than that recommended by the
Vermont Occupational Safety and Health Administration as a
ceiling exposure limit for construction site workers. It is
only slightly above the upper decibel limit of normal
conversation. Noise from construction activities appears
likely to be below the 70 decibel level measured at the
property line, and is therefore likely to be less than that
level at neighbors' houses further away from the property line,
such as Mr. Kalakowski's, which is more than 100 yards away.
In addition, construction activities will cease on completion
of construction.

However, the Board does not believe that the 70 decibel
limitation will necessarily suffice to protect against noise
from post-construction operations at the buildings. Because
the proposal is to construct speculative buildings, no
information has been provided on types and levels of noises
which may occur as a result of these operations. Thus,
post-construction operations may be of indefinite duration, and
it is possible that such duration could result in noises with
different effects on listeners from the effects of short-term
construction noises. Given that there is such uncertainty now
concerning actual uses of the buildings! the Board believes it
is inappropriate to issue specific permit conditions
restricting noise from the buildings such as the limitation on
hours of operation. Instead, the Board will require that
permit amendments be obtained prior to commencement of
commercial or industrial operations at the proposed buildings,
in order to ensure that actual noise effects of such operations
are properly evaluated and permit conditions issued which
alleviate any such effects.
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B. Criterion 5 (Traffic)

There are two questions here with respect to Criterion 5:
(1) whether the Board should allow the withdrawal of the appeal
concerning the second driveway, and (2) whether traffic
associated with the northern building on Lot 5 will cause
unsafe conditions with respect to traffic using the existing
driveway.

Criterion 5 requires that the Board find that a proposed
project will not result in unsafe traffic conditions or
unreasonable congestion. 10 V.S.A. $ 6086(a)(1)(5). The
burden of proof is on the opponent with regard to Criterion 5,
but the Permittee must still provide sufficient facts on which
the Board can reach a positive finding. 10 V.S.A. 5 6088(b);
Re: Pratt's Prooane, Application #3R0486-EB, Memorandum of
Decision at 5 (January 27, 1987). The Board may not deny an
application pursuant to Criterion 5 but may impose permit
conditions to alleviate traffic impacts.
6087(b).

10 V.S.A. §§ 6086(c),

The Board will permit the withdrawal of the appeal
concerning the second driveway. Allowing withdrawal of the
second driveway appeal is not contrary to the values embodied
in Act 250, particularly the traffic safety values embodied in
Criterion 5, because of the continued validity of Condition 12
of the District Commission's permit, which prohibits
construction of that driveway and requires that the Permittee
submit a revised building plan which includes a driveway shared
by traffic from both of the proposed buildings.

Concerning the proposed northern building's impact on the
existing driveway, tractor-trailers already use the existing
driveway to travel to the Pepsi-Cola operation. Traffic for
the building proposed for the northern section of Lot 5 will
use this driveway.
industrial purposes,

Because the building may be used for
it is likely that use of this building

will cause an increase in the number of tractor-trailers using
the existing driveway. That driveway, however, has a turning
radius which is less than 30 feet, the minimum required for
such a driveway by the Vermont Agency of Transportation
guidelines. Further, the existing driveway is so small that
tractor-trailers turning from the near lane of Route 7B have to
turn out into the far lane to make the turn. Such a traffic
condition is unsafe because the far lane is for traffic going
the opposite direction. Accordingly, the Board will require
that the existing driveway be reconstructed to provide a
turning radius of not less than 30 feet.
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C . Extension of Exniration and Construction Comnletion Dates

Subsequent to issuance of the panel's proposed decision,
the Permittee requested the Board to extend the expiration and
construction completion dates contained in Conditions 30 and 31
of the permit.
conditions.

The Permittee had not appealed these
The Permittee's reason for its request to extend

the construction completion date (which the District Commission
set at October 15,
for over a year,

1990) is that its appeal has been pending
and that this time should not be counted

against it with respect to completion of construction. The
Permittee's reason for extension of the expiration date is that
the proposed project will allegedly be economically useful
after the date which the District Commission set for
expiration, which is November 1, 2018.

The Board does not believe it can hear the Permittee's
requests. The Permittee did not appeal Conditions 30 and 31,
and therefore the Board does not have jurisdiction over those
conditions. The Board recommends that the Permittee seek
permit amendments from the District Commission pursuant to
Board Rule 34.
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;? v. ORDER

1. The Permittee's appeal concerning its proposal for a
second driveway is dismissed.

2. Land Use Permit Amendment #lR0257-2-EB is hereby
" issued. Jurisdiction over this matter is returned to the

District #l Environmental Commission.

Dated at Montpelier, Vermont, this 27th day of March,
1990.

ENVIRONMENTAL BOARD

A? dL/
Leonard U. Wilson, Actinq Chairman

d:russell.dec(rd4)

Ferdinand Bongarti
W. Philip Wagner
Samuel Lloyd
Stephen Reynes


