
STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., CHAPTER 151

RE: John A. Russell Corporation Memorandum of Decision
19 AllenStreet Land Use Permit Amendment
Rutland,  Vermont 05701 #lR0257-l-EB

On October 26, 1983 the Environmental Board (the "Board")
convened a hearing in the above matter at the Vermont District
Court, Rutland,  Vermont. That hearing was recessed pending
disposition of several motions.

The following parties were present at the hearing: .

Applicant John A. Russell Corporation by A. Jay Kenlan,
Esq.;

Appellants Kalakowski and Adams by Linda A. Reis, Esq.;
Town of Clarendon by A. Jeffry Taylor, Esq.;
State of Vermont, Agency of Environmental Conservation by
Dana Cole-Levesque, Esq.;

Madeline Shedd by Paul Shedd.

On October 31, 1983 the Board issued a Memorandum of
Decision addressing the parties' motions. By letter dated
November 3, 1983, Appellants waived their right to further
consideration of their party status claims and de novo review
under the substantive criteria of 10 V.S.A. §6086(a). The
hearing scheduled for November 9, 1983 was, therefore, cancelled
and proceedings on this appeal are adjourned. This matter is
now ready for final decision.

I. Appellants' Motions

Appellants' Notice of Appeal included a "Statement of
Questions Presented" which identified five alleged errors
committed by the District #l Environmental Commission (the
"Commission"). The Statement was supplemented by a Motion
and Memorandum of Law filed October 24, 1983, as well as
oral argument. The Applicant and the Town of Clarendon
(the "Town") responded with memoranda in opposition filed
October 26, 1983. Appellants have withdrawn their third
claim of error and their claim as to party status has been
reserved for subsequent de novo proceedings by the Board. We
dispose of the remaining claims as follows.

A. Improper Notice

Appellants claim, and the Applicant concedes, that the
Commission did not publish any notice in a newspaper generally
circulating in the Clarendon area concerning either the filing
of Applicant's amendment request or the scheduling of a
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Commission hearing on that request. Appellants assert that this 1
failure violates the directives of 10 V.S.A. §§6084(b) and i

6.085 (b) .

Appellants admit they received actual, written notice from ’
the Commission of both the filing of the amendment application
and of the right to request a hearing.

j
The record of proceedings .

before the Commission confirms that notice was provided to the ,i
Appellants and we take official notice of that record. i
Appellants have not argued that their exercise of rights to
participate before the Commission was in any way diminished by :
the lack of published notice. Therefore, assuming, wcruendo,:
that error was committed as alleged, it was harmless in relation
to Appellants and they, therefore, lack standing to request-
relief before the Board. See E. Montpelier Development Corp. v. 1
Barre Trust & Abare, 127 Vt. 491, 494 (1969).

We need not reach the issue of whether notice required by
statute for original applications must be provided in every
instance a permit amendment is sought, nor need we comment on
the applicability of In Re Juster Associates, 136 Vt. 577
(19781, to this issue.

B. Permit Expiration :

Appellants next rely on 10 V.S.A. S6091, Board Rule 32(C),
and Condition #2 of Land Use Permit #lR0257-EB in arguing that
Applicant's permit has expired from nonuse.

Condition #2 reads:

Construction of the warehouse and
distribution facility shall be
completed by October 1, 1978 unless
an extension is requested before
this date and granted by the Com-
mission.

10 V.S.A. §6091(b)  provides:

Nonuse of a permit for a period of
one year following the date of
issuance shall constitute an aban-
donment of the project and the permit
shall be considered expired.

Finally, Rule 32(C) states:

Use of a permit within one year as
required in 10 V.S.A. section 6091(b)
shall include but not be limited to
actions by the permittee to arrange
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financing, obtain other permits or
otherwise demonstrate an intention
to proceed with the project.

The Applicant concedes that until work commenced following
the issuance of amended Land Use Permit #lRO257-1  on August 31,
1983, no substantial construction pursuant to its permit had
occurred. However, at the parties' request we take official
notice of previous Act .250 proceedings and the local, trial
court and Supreme Court proceedings reflected in Kalakowski v.
John A. Russell Corp., 137 Vt. 219 (1979) and Kalakowski v. Town
of Clarendon, 133 Vt. 519 (1981). Briefly outlined, those
proceedings were as follows:

1. On June 25, 1977, Commission Land Use Permit #lR0257
was issued; appeal filed with the Board on 7/20/77  by,
inter alia, these Appellants; permit issued by the
Board 8/31/77.

2. On August 11, 1977, temporary restraining order was
issued by Rutland  Superior Court at Appellants'
request in an appeal of local zoning permit issued to
Applicant; a February, 1978 Superior Court Order
quashing the local permit was sustained on appeal in
Kalakowski v. John A. Russell Corp., supra, issued
4/18/79.

3. During 1978, Appellants appealed to Superior Court
certain zoning changes enacted by the Town which
rendered Applicant's project a permitted use. On
4/30/8.1,  the Superior Court decision validating the
zoning changes was affirmed in Kalakowski v. Town of
Clarendon, supra.

The parties stipulated that the Applicant applied in March of
1983 for a local zoning permit which was issued by the Town in
June, 1983. The record of this appeal reveals that Applicant
applied to the Commission for its amendment on August 5, 1983;
the amendment was granted August 31, 1983, and construction
commenced shortly thereafter.

Based upon these facts, we conclude that the various
administrative and judicial proceedings identified above,
culminating-in the April 30, 1981 Supreme Court decision,
are "actions by the permittee to . . . obtain other permits" and,
therefore, constitute "use" of the permit preventing its
expiration, as provided in Board Rule 32(C). This conclusion is
consistent with-the holding in Preseault v. Wheel, 132 Vt. 247,
253 (19741, an analogous zoning case:

We conclude that the more soundly
reasoned cases from other jurisdic-
tions support the proposition that
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where a valid permit is issued for
a specified period, and where actual
construction is delayed by litigation,
involving parties who have standing
to oppose construction, past that
time, a permittee otherwise proceeding
in good faith is entitled to reissu-
ante of that permit . . . .

However, the Supreme Court decision of April 30, 1981
removed the final legal impediment to Applicant's securing of
the zoning permit ultimately issued in June, 1983. Has the
permit, therefore, expired through nonuse by the Applicant from
May, 1981 through June, 1983? We think not.

Based upon testimony provided at the October 26, Board
hearing, we find that:

1) The project delay resulting from the litigation
reviewed previously caused the Applicant to lose its
original tenant, Coca-Cola.

2) A substantial "cloud" concerning the commercial
availability of the project remained after the
litigation terminated impeding the Applicant's efforts
to secure another tenant.

3) The Applicant could not seek local zoning approval
until a new tenant was secured. The Applicant
actively sought alternate tenants.

4) Once prospective tenants were located, the Applicant
revised its project and sought zoning and Act 250
approval.

We conclude that the substantial efforts of the Applicant
over a two year period to secure tenants, revise its project
plans, and secure local and Act 250 permits constitute actions
demonstrating an intention to proceed with the project. Because
we conclude that Applicant's actions satisfy Board Rule 32(C),
the fact that there was no extension of the permit as
contemplated by 10 V.S.A. §6091(c) is not determinative.
Permittees wishing to avoid the threat of expiration are better
advised to pursue the remedy afforded by the statute.

In view of our conclusions on this point, Appellants' fifth
assignment of error is moot.

II. Scope of Board Review

Under the rubric of res judicata, Applicant argues:

a. All 10 substantive criteria were the subject of
Commission and Boilrd scrutiny during proceedings
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resulting in issuance of Land Use Permit lR0257  in :
1977. I

Appellants were parties to those proceedings and had j
the opportunity to be heard on all criteria.

Applicant seeks only an amendment to its permit, not a i
new, original permit; proposed changes are
insubstantial and reduce the project's scale. I

Appellants should not be permitted to reopen all i

substantive issues but, instead, should be limited to :
those criteria in respect to which Appellants can
identify a change in impact resulting from the
amendment. i

It is in the very nature of a permit amendment proceeding
that scrutiny is limited to the change in a project's impact on i
values cognizable under the 10 criteria. More simply stated, if .
project modifications result in no change in impact on, for -
example, educational services, scrutiny under Criterion 6 is
inappropriate. Only if project changes are so substantial as to
create a new and different project is reevaluation under each
criterion necessary. See In Re Juster Associates, 136 Vt. 577
(1978).

This conclusion is consistent with the concept of res
judicata. This doctrine has been explained in the context of
judicial proceedings as follows:

It is a general rule of law, and a
wise one, that parties to a judg-
ment are concluded thereby, not only
as to issues actually litigated, but
also as to issues which might
properly have been tried and deter-
mined in that action . . .

The above rule is one of judicial
convenience and public policy.
Every man and his legal problems
are entitled to their day in Court.
However, no one is entitled to break
a case down into a myriad of single
issue actions to obtain the desired
judgment. Judicial time schedules
and fairness to one's opponent pro-
hibit this practice.

B & E Corporation v. Bessery, 130 Vt. 597, 601 (1972).

These principles make equal sense in this quasi-judicial
proceeding. This Board's decision of August 31, 1977, should be
treated as a "judgment" involving the parties now before us.
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Only those IO V.S.A. S&86(a)  impacts altered by the project
modifications now proposed by the Applicant will be considered
ripe for our de novo review.

I-II. Party Status

It follows from our decision concerning the scope of review
that Appellants may participate as adjoining property owners
only to the extent that changes in the proposed development will
have a direct effect on their property under 10 V.S.A.
§6086(a)  (1) through (a) (10). 10 V.S.A. §6085(c).

Finally, Appellants requested the opportunity to be
considered for party status under Board Rule 14(B). All such
requests lie within the Board's discretion. Because we issued a
binding pre-hearing conference order pursuant to Board Rule 16
based upon Appellants' representations that only adjoiner status
was requested and because no Rule 14(B) request was made in
either the 1977 proceedings on this matter or the Commission
proceedings which are the subject of this appeal, any right to
request 14(B) status has been waived.
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IV. Order

Land Use Permit Amendment #lR0257-l-EB is hereby issued.

Dated at Rutland,  Vermont this 30th day of November, 1983.

ENVIRONMENTAL BOARD


