
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Rutland Public Schools
Application #lR0038-4-EB

This decision pertains to two motions filed by the
Applicant, Rutland Public Schools, in connection with its
appeal to the Environmental Board from the decision of the
District #l Environmental Commission dated November 20,
1990, as modified by the reconsideration decision dated
September 27, 1991. In the decisions, the District
Commission denied a land use permit for the construction of
a new high school at the site of the existing vocational
center on a 79.8 acre tract of land at the corner of
Woodstock Avenue and Stratton Road in the City of Rutland.
The District Commission denied the application for lack of
compliance with 10 V.S.A. 5 6086(a)5 (traffic), 8
(aesthetics), and 9(K) (public investments).

Concerning the traffic issues addressed in the decision

MEMORANDUM OF DECISION

under Criteria 5 and 9(K) and aesthetic issues under
Criterion 8, in its appeal the Applicant identified specific
findings of the District Commission to which it objects.
The Applicant contends that based upon the language of the
statute and Board rules, the issues in the appeal should be
limited to those findings of the District Commission
identified in the Notice of Appeal.

The Applicant also objects to the District Commission's
findings under Criterion 9(K) that the public's investment
in the school would be jeopardized by the closed municipal
landfill located on property owned by the City adjacent to
the school property. At.the District Commission's request,
the Applicant provided testimony concerning the landfill,
including maintenance and monitoring of the landfill under
an approved closure plan supervised by the State Agency of
Natural Resources. The Applicant argues that Criterion 9(K)
addresses the effect of the project which is the subject of
the application upon public investments but does not address
the public's investment in the project itself.

The Applicant filed a motion asking the Board to decide
the issue of the scope of Criterion 9(K) prior to the
evidentiary hearing as a legal matter and to determine
whether it will be necessary to hear evidence on the
landfill before deciding whether the effect of the landfill
on the school is a proper consideration under Criterion
9(K). The parties agreed that for the purpose of deciding



Rutland Public Schools
Application #lR0038-4-EB
Memorandum of Decision
Paae 2

this, the Board could assume that the contamination from the
landfill will be uncontrollable and the school will have to
be abandoned at great cost to the taxpayers.

Decision

1. Criterion P(K)

Criterion P(X) states the following:

SW) Development affecting public
investments. A permit will be granted
for the development or subdivision of
lands adjacent to governmental and
public utility facilities, services, and
lands, including, but not limited to,
highways, airports, waste disposal
facilities, office and maintenance
buildings, fire and police stations,
universities, schools, hospitals,
prisons, jails, electric generating and
transmission facilities, oil and gas
pipe lines, parks, hiking trails and
forest and game lands, when it is
demonstrated that, in addition to all
other applicable criteria, the
development or subdivision will not
unnecessarily or unreasonably endanger
the public or quasi-public investment in
the facility, service, or lands, or
materially jeopardize or interfere with
the function, efficiency, or safety of,
or the public's use or enjoyment of or
access to the facility, service, or
lands.

The District Commission was concerned about the effect
of the adjacent landfill on the public's investment in the
school. In this regard, the Commission stated in the
reconsideration decision:

If contaminants [from the landfillj were to
migrate under the new school and vaporize into the
building air, student health could be at risk.
Even if the concentration of contaminants was
below the acceptable levels for occupational
safety, the Commission doubts that parents would
allow such a situation to continue. The public
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investment in the high school would have to be
abandoned or extensive remedial action would need
to [be] taken at some unknown cost to the city or
state taxpayers. This is an unacceptable risk to
the majority of this Commission.

The Board recognizes the District Commission's concern
about the future effect of the.landfill. However, Criterion
9(K) quite clearly addresses the effect of a proposed
development upon the public's investment in public
"facilities, services, and lands," and does not speak to the
public's investment in the project which is the subject of
the application. Rather, we believe that where the public
investment is in the project itself the governing body of
the public entity proposing the project has the discretion
to decide whether it is an appropriate public investment and
the responsibity for its consequences. Therefore, the Board
must conclude that the question of whether the public's
investment in the school may be jeopardized by the landfill
is not within the scope of Criterion 9(K).

Accordingly, those parts of the District Commission's
findings of fact and conclusions of law that address the
landfill are voided.'

2. SCODe  O f  ADDeal

The Board determines that this appeal will involve all
potential traffic issues under Criteria 5 and 9(K), and all
potential aesthetic issues under Criterion 8, and will not
be limited to those findings of the District Commission to
which the Applicant objects.

10 V.S.A. 5 6089(a), which addresses appeals, includes
the following pertinent statement: "The board shall hold a
de novo hearing on all findings requested by any party."
Board Rule 40 states the following:

(A) Any party aggrieved by an adverse determina-
tion by a district commission may appeal to the
board and will be given a de novo hearing on
findings, conclusions and permit conditions issued
by the district commission.

_.
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'The Board has no opinion as to whether the landfill is
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safe, but is merely making a legal determination concerning
fl the meaning of Criterion 9(K).
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An appeal shall be filed with the board
within 30 days after the date of the decision of
the commission. The appeal shall Consist of . . .
a statement of the reasons why the appellant
believes the commission was in error and the
issues the appellant claims are relevant. . . .

(D) The scope of the appeal hearing shall be
limited to those reasons assigned by the appellant
why the commission was in error unless substantial
inequity or injustice would result from such
limitation.

(F) If any party of right or other parties of
record to an application wishes to appeal findings
of the district commission relating to criteria or
issues other than those raised by the appellant,
the party must file a cross-appeal with the board
within 14 days of the date the notice of appeal
was mailed to him by the appellant . . . .

The Applicant argues that these provisions require the
Board to limit an appeal to the specific findings of a
district commission to which the appellant objects.

The Board disagrees with the Applicant concerning the
scope of appeals. Apparently the Applidant misinterprets
the meaning of the word "finding" in the sections of the
statute and rules that govern appeals. A "finding" of a
district commission is different from a "finding of fact" as
that term is used in district commissioti and Board
decisions. A finding of fact is a statement of a fact that
a district commission or the Board finds to be true. A
",finding, I' as used in 10 V.S.A. § 6089(a) and Rule 40, means
a decision of the district commission or the Board with
respect to each criterion under which an affirmative finding
must be made in order to grant a permit, as required by
10 V.S.A. § 6086(a), which states: "Before granting a
permit, the board or district commission shall find that the
subdivision or development: [complies with the ten
criteria.]"

The correctness of the Board's interpretation of the
meaning of the word "finding" in the context of appeals is
apparent when the consequences of the Applicant's
interpretation are considered. The Board hears appeals of
district commission decisions de nova on those criteria
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raised by parties in an appeal. Review of only those
findings of fact challenged by the appellant would often
preclude the Board from considering an issue in its total
context, and could result in the imposition of inappropriate
conditions. In many cases it would be difficult to separate
the specific issues raised by an appellant from other
relevant issues under a specific criterion, and the number
of cross-appeals would proliferate.

Accordingly, the Board rules that whenzan appeal is
filed, the appellant must identify criteria on which the
district commission made findings to which the appellant
objects, and the Board will review all relevant issues under
the appealed criteria. Thus the following issues will be
reviewed in this appeal:

1. Whether the proposed school will cause
unreasonable congestion and unsafe conditions with respect
to the use of the highways under Criterion 5.

2. Whether the proposed school will have an undue
adverse effect on the scenic or natural beauty of the area
and aesthetics under Criterion 8.

3. Whether the proposed school will unnecessarily or
unreasonably endanger the public investment in adjacent
highways or materially jeopardize or interfere with the
function, efficiency, or safety of, or the public's use or
enjoyment of or access to adjacent highways, under Criterion
9(K).

The Applicant has the burden of proof on Criterion
9(E); opponents to the project have the burden of proof on
Criteria 5 and 8 to show an unreasonable or adverse effect.
10 V.S.A. § 6088. The Applicant, however, has the burden of
production on all criteria. This means that the Applicant
must provide sufficient evidence on each criterion for the
Board to make an affirmative finding; opponents have the
burden of persuading the Board that, notwithstanding the
Applicant's evidence, the project violates Criteria 5 and 8.
In the absence of an opponent, the Board has the affirmative

2Criteria 1, 8, and 9 include subcriteria which address
distinct issues. For the purpose of this ruling, each
subcriterion identified by letter is considered a separate
criterion.
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duty to.find that the project complies with the criteria of ;
Act 250. 10 V.S.A. § 6086(a); Re: Pratt's Propane, #3R0486-
EB, Memorandum of Decision (Jan. 27, 1987).

Dated at Montpelier, V~ermont this *Z'l"%%y of January,
1992.

ENVIRONMENTAL BOARD

Ferdinand Bongartz'
Acting Chair

Lixi Fortna
Arthur Gibb
Samuel Lloyd*
William Martinez
Terry Ehrich*

*Members Lloyd and Ehrich dissent on the issue of the
authority of the Board to review the effect of the landfill
on the public's investment in the school.
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