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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Henry J., Jean A., and Ronald J. LaVictoire
Application #lR0018-4-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal of Land Use Permit #lR0018-4,
allowing the permittees to subdivide a 19 acre tract into 13 residential lots plus
one common lot for use as a community leach field. The decision also pertains to
stipulations between the parties filed with the Environmental Board concerning
this appeal. As is explained below, the Board concludes that, with the additional
permit conditions stipulated and agreed to by the parties, the proposed project
will comply with 10 V.S.A. 5 6086(a)(8)(A) with respect to necessary wildlife
habitat.

I. SUMMARY OF PROCEEDINGS

On October 1, 1992, the District #l Environmental Commission issued
Land Use Permit #lR0018-4  to Henry J., Jean A., and Ronald J. LaVictoire (the
Applicants). The permit authorizes the Applicants to subdivide a 19 acre tract
into 13 residential lots plus one common lot for use as a community leach field on
land located in the Town of Rutland,  Vermont. The proposed project also
includes construction of 1,800 feet of paved street extension, common utilities, and
a community disposal system.

On October 30, 1992, an appeal was filed by the State of Vermont Agency
of Natural Resources (the Agency), challenging the Commission’s decision with
respect to
10 V.S.A. 5 6086(a)(8)(A) (necessary wildlife habitat). On December 4, 1992,
Board Chair Elizabeth Courtney convened a prehearing conference in the Town
of Rutland.  On December 15, 1992, the Chair issued a prehearing conference
report and order.

On January 15, 1993, a Stipulation by and between the Applicants and the
Agency was filed with the Board. The Board deliberated concerning the
Stipulation on January 27. The Board thereafter scheduled a hearing for
February 10 to address concerns and questions it had with respect to the
Stipulation. On February 9, at the Applicants’ request, the Board indefinitely
postponed the hearing pending resolution based on written submissions. On
February 10, a Supplemental Stipulation and Memorandum in Support of
Stipulated Settlement by and between the Applicants and the Agency was filed
with the Board. On February 19, the Board deliberated concerning this matter
and voted to approve, with conditions, the January 15, 1993 Stipulation, as
amended by the February 10, 1993 Supplemental Stipulation. On February 23,
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I/i , the Board informed the parties of the conditions under which it would accept the
i j stipulation as amended. On February 25, the Applicants filed a letter accepting

the Board’s conditions, but questioned whether a Board proposal to limit the tree
cutting for the disposal system to between June 1 and October 1 was too strict.
: The Board deliberated on March 3 and decided to expand the cutting period to

between May 1 and November 1. This matter is now ready for decision. To the
extent any proposed findings of fact and conclusions of law are included below,

: they are granted; otherwise, they are denied.

‘II. ISSUE

Whether, pursuant to 10 V.S.A. $ 6086(a)(S)(A), the proposed~project,  as
: conditioned, will destroy or significantly imperil necessary wildlife habitat, and if

: j so, whether the proposed project will meet 10 V.S.A. 5 6086(a) (S)(A)(i)-(iii).

‘! III.
.i

‘/ 1.

2.

3.

FINDINGS OF FACT

The Applicants propose to subdivide a 19 acre tract into 13 residential lots
plus one common lot for use as a community leach field (the Subdivision).
The proposed project also includes construction of 1,800 feet of paved
street extension, common utilities, and a community disposal system. The
proposed project is located off Victoria Drive and Sunset Lane in the
Town of Rutland,  Vermont.

The Applicants do not own or control a reasonably acceptable alternative
site which would allow the proposed residential development to fulfill its
intended purpose.

Approximately five acres of the project site serves as wintering habitat
(deeryard) for white-tailed deer. The habitat within the boundaries of the
proposed project is part of a larger deer wintering area, located mostly to
the west and southeast. The habitat on the project site is located at the
perimeter of a narrow corridor of habitat that interconnects two larger
blocks of the deer wintering area. The habitat consists of the area outlined
and cross-hatched in green on the copy of the Subdivision Plan
accompanying the January 15, 1993 Stipulation (the Subdivision Plan) and
is designated as the “Restricted Area.”
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The dense hemlock stand located throughout the five acres of on-site deer
wintering habitat provides critical cover from winter climatic conditions and

4.

5.

6.

7.

8.

9.

10.

11.

excessive snow depths. Winter use of the five acres by deer is evident from
deer browsing on the understory hemlock saplings.

The deer wintering habitat on the project site is concentrated, identifiable,
and decisive to the survival of the deer using it.

Unrestricted cutting of softwood cover within a deer wintering area can
destroy or significantly imperil the habitat. However, selective cutting of
hardwood trees and, in appropriate circumstances, selective thinning of
softwood species can often be accomplished with no negative impacts on
deer wintering habitat and in some circumstances may significantly improve
the quality of deer wintering habitat.

An absolute prohibition on cutting within the softwood cover on the project
site is not necessary. A selective cutting plan can be implemented without
jeopardizing the deer wintering habitat.

General human activity deters deer from using wintering areas located
within 300 feet of the activity.

Prior to this appeal, the Applicants proposed to site dwellings within the
deer wintering habitat, but as a mitigation measure and as part of the
Stipulation, have agreed to eliminate all dwelling sites from, and relocate
such sites outside, the habitat.

The parties have agreed to and accepted a permit condition prohibiting the
construction of any dwelling or accessory buildings or structures on Lot 7
inside the Restricted Area as a measure to mitigate imperilment of the
deer wintering habitat by the proposed project.

The parties have agreed to and accepted a permit condition prohibiting the
construction of a dwelling or other structure on Lot 9 as a measure to
mitigate imperilment of the deer wintering habitat by the proposed project.
The prohibition is subject to certain exceptions, as follows:

At any time after five years following the date Land Use Permit
#lROOl&4-EB  is issued, the owner of Lot 9 may apply to the
District #1 Environmental Commission for an amendment to this
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12.

condition. Such an amendment shall be issued only if the
applicant(s) for the amendment proves to the District Commission
that, in addition to complying with any other relevant criteria set
forth at 10 V.S.A. $ 6086(a):

(1) Circumstances have changed since the Environmental Board
issued Land Use Permit #lR0018-4-EB such that Lot 9 no longer
contains necessary wildlife habitat;

(2) No necessary wildlife habitat exists within 300 feet of the
proposed dwelling location on Lot 9 because of such changed
circumstances; and

(3) The changed circumstances did not result from the actions of
the Permittees and the applicant for the subsequent amendment if
said applicant is other than a Permittee.

The parties have agreed to and accepted a permit condition prohibiting
cutting softwood in the Restricted Area by the Permittees as a measure to
mitigate imperilment of the deer wintering habitat by the proposed project.
As agreed to and accepted by the parties, cutting softwood in the
Restricted Area will be prohibited unless one of the following exceptions
applies:

(a) Softwood cutting by the Permittees is permitted if prior to the
cutting of softwood in the Restricted Area, the Permittee proposing to cut
softwood:

(i) presents the proposed plan of cutting to the Agency;

(ii) receives written approval of the proposed plan of cutting
from the Agency;

(iii) presents the proposed plan of cutting to the District
Commission as a proposed amendment to Land Use Permit
#lR0018-4-EB; and

(iv) is issued such amendment authorizing the proposed plan of
cutting.



Henry J., Jean A., and Ronald J. IaVictoire
Findings of Fact, Conclusions of Law, and Order
Application #lROOl&4-EB
Paee 5

(b) Softwood cutting by the Permittees or their agents is permitted
between May 1 and November 1 of any given year as follows:

(i) The area designated as “Community Leach Field” together
with an area which is 20 feet in width, the center line of which is the
sewer force main and pump station shown on the Subdivision Plan,
may be cut for the purpose of installing, maintaining, repairing
and/or replacing the community leach field force main and pump
station.

(ii) In the event of the failure of the community leach field
constructed in accordance with subparagraph (c)(i) above, the
Permittees or their agents may construct and utilize a replacement
community leach field within the “Replacement Area” located on
Lot 8 as shown on the Subdivision Plan, and, in connection
therewith, the Permittees or their agents may cut softwood within
the Replacement Area, together with an area which is 20 feet in
width, the center line of which will be the sewer main (and, if
required, pump station) which connects the replacement community
leach field to the force main and pump station shown on the
Subdivision Plan. Upon construction of the replacement community
leach field, the original community leach field shall, except as
othewise provided herein, be permitted to regenerate to natural
vegetation.

(c) If, in connection with the construction of a dwelling on Lot 7 outside
of the Restricted Area, it is necessary to locate a portion of the driveway
for the house located on Lot 7 within the Restricted Area, cutting for the
driveway within the Restricted Area will be permitted subject to approval
by the Agency.

(d) In the event the owner of Lot 9 is issued an amendment to
Condition 22 of Land Use Permit #lROO%4-EB as provided for in said
condition, and a permit is issued for construction of a dwelling on Lot 9,
the general prohibition regarding the cutting of softwood shall not apply to
the dwelling site (including a reasonable cleared area around the dwelling
site) and the areas within which the well, septic system, and driveway for
Lot 9 are to be constructed.
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13.

14.

15.

IV.

“Necessary wildlife habitat” is defined under 10 V.S.A. 5 6001( 12) as
“concentrated habitat which is identifiable and is demonstrated as being decisive
to the survival of a species of wildlife at any period in its life including breeding
and migratory periods.”

There will be no ongoing human activity or presence in the deer wintering
habitat. The proposed mitigation measures effectively buffer the
interconnecting corridor of habitat, and the integrity of the corridor which
connects the two blocks of the deer wintering area will be maintained.

The only site suitable for a community sewage disposal system with a
replacement area for the six lots which did not qualify for on-site septic
systems, is located on Lot 8 of the Subdivision. Putting the leach field
elsewhere in the Subdivision is neither reasonable, feasible, or possible.

The physical characteristics within and surrounding areas designated as
deeryards are not static but change over time. As a result of~such changes,
areas once evidencing the characteristics of deer wintering areas may, over
time, cease to have those characteristics and no longer constitute deer
wintering areas,

CONCLUSIONS OF LAW

10 V.S.A. 5 6086(a)(S)(A) states that:

A permit will not be granted if it is demonstrated by any party opposing
the applicant that a development or subdivision will destroy or significantly
imperil necessary wildlife habitat or any endangered species, and

(i) the economic, social, cultural, recreational, or other benefit to
the public from the development or subdivision will not outweigh the
economic, environmental, or recreational loss to the public from the
destruction or imperilment of the habitat or species, or

(ii) ail feasible and reasonable means of preventing or lessening the
destruction, diminution, or imperilment.of the habitat or species have not
been or will not continue to be applied, or

(iii) a reasonable acceptable alternative site is owned or controlled
by the applicant which would allow the development or subdivision to
fulfill its intended purpose.
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The Board concludes that the site of the proposed project includes
necessary wildlife habitat. Based on the foregoing Findings of Fact and with the
measures and proposed permit conditions intended to mitigate the impact of the
proposed project, the project will not destroy or significantly imperil necessary
wildlife habitat. Accordingly, the Board does not reach subcriteria (i)-(iii).

The parties propose, as part of the Stipulation (as supplemented), that at
any time after five years following the date of Land Use Permit #lR0018-4-EB,
the owner of Lot 9 may apply to the District #1 Environmental Commission for
amendment of such permit. Such amendment would allow restricted development
on Lot 9 if circumstances change regarding the on-site wildlife habitat. The
Board agrees to this term of the supplemented Stipulation only if the applicant for
such amendment has the burdens specified in Finding 11, above. The Applicants
have agreed to the placing of the burden of proof on the applicant for such
amendment. Therefore, the Board includes this proposal as Condition 22 of Land
Use Permit #lR0018-4-EB regarding amendment of the permit with respect to
development on Lot 9.

V. ORDER

._T.. . . . ..__,.,..n .__. . , . .Lana Use yermn Amenoment #LKUUM-4-M5  is nereoy issuea.
Jurisdiction of this matter is remanded to the District #l Environmental
Commission.
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