
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Robert L. Cone, Pine Cone DISMISSAL ORDER
Construction, Inc. by Application #lB0042-EB

Rhys Evans, Esq.
P.O. Box 1205
Manchester Center, VT 05255

and
Raymond P. Perra, Esq.
Weber, Perra & Wilson
P.O. Box 558
Brattleboro, VT 05301

On January 21, 1988, an appeal was filed with the
Environmental Board (Board) from the December 23, 1987
decision of the District #8 Environmental Commission
(Commission) by Robert Cone through his attorneys, Rhys
Evans and Raymond Perra. In that decision, the Commission
declined to grant Mr. Cone's July 7, 1987 request to
reconsider its November 8, 1985 decision requiring the
Torbank Condominium Owners Association (Association) to be
co-applicants to an application for an amendment to Land Use
Permit #lB0042.

Procedural History

In April, 1975, Land Use Permit #lB0042 was issued to
Torbank, Inc. for a SO-unit condominium project in
Manchester. In 1984, Robert Cone purchased an interest in
the project. After 33 units were constructed, Mr. Cone was
told he needed a permit amendment because some of the units
were not built in conformance with the approved plans and
because Mr. Cone wanted to change the location of the
unbuilt approved units. After Mr. Cone filed an application
for an amendment on September 9, 1985, the Commission
determined under Board Rule 10 that the Association, whose
members had purchased the 33 units, needed to be
co-applicants. In its November 8, 1985 decision, the
Commission dismissed the amendment application and directed
the Applicant to submit an application co-signed by the
Association. No appeal from this decision was filed by any
party. Subsequently, the District Coordinator refused to
accept the application without the signature of the
Association.

On January 30, 1986, Robert Cone, through his attorney,
Rhys Evans, appealed the coordinator's decision not to
accept the application to the Executive Officer of the
Board, pursuant to Rule 10(D). On February 11, the
Executive Officer declined to review the coordinator's
decision on the grounds that the proper forum for
challenging decisions of District Commissions is through an
appeal as provided by 10 V.S.A. $ 6089(a) and that
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declaratory ruling procedure cannot be used as a means of
collaterally attacking those decisions. The decision of the
Executive Officer was not appealed by any party.

On July 7, 1987, Robert Cone requested the Commission
to reconsider its 1985 decision not to accept an application
unless the Association signs as co-applicant. Apparently
the basis for the request to reconsider is that the
Association refuses to sign the application until certain
matters between Mr. Cone and the Association are resolved.

The Applicant agreed to the Commission's delaying a
hearing in the matter until the same commissioners who made
the 1985 decision were available. After a hearing on
December 10, 1987, the Commission issued a decision on
December 23 in which it declined to reconsider its decision
to require the Association's signature on the application.
The Applicant appeals from that decision.

Decision

The Board believes that the Commission did not have
jurisdiction to reconsider its November 8, 1985 decision to
require the Association to be co-applicants to the
application. Board Rule 31 provides that a motion for
reconsideration must be filed within 15 days from the date
of the decision; the Applicant did not appeal that decision
within 15 days. There are situations which would indicate
that a later reconsideration may be warranted in the
interest of fairness. In this case, for instance, if the
relative property interests of the parties had changed since
the 1985 decision so that the interests of the property
owners were negligible, that change might warrant the
Commission to alter its conclusion that the Association is a
necessary co-applicant under Rule 10(A). Because there was
no such change in circumstances, the Board believes that the
Commission did not have jurisdiction to reconsider a
two-year-old decision. The Board will therefore dismiss
the appeal and direct the District Coordinator not to accept
an application without the signature of all the unit
owners. 1

1 Because the common land is owned by the individual
unit owners, not the Association, the individual owners all
need to sign the application.
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Order

The appeal in this matter is hereby dismissed. The
District Coordinator shall not accept an application for an
amendment to Land Use Permit #lB0042  unless it is signed by
all the unit owners in accordance with the Commission's
decision of November 8, 1985.

Dated at Montpelier,
1988.

Vermont this 2'~
/fday of March,

ENVIRONMENTAL BOARD

;/RCD016
I
i!
;I

Chairman


