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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

This proceeding concerns the application of McDonald’s Corporation and Murphy
Realty Company, Inc., (“Permittees”) for a permit amendment retroactively
authorizing modification of the exterior of its previously permitted restaurant to a
bright red, white and yellow exterior paint scheme with a red roof  (“Project”).  The
Project is located off Vermont Route 15 in the Town of Morrisville, Vermont.

I. PROCEDURAL HISTORY 

During the summer of 1999, Permittees modified the exterior of their restaurant by
painting it in a bright, red, white and yellow paint scheme.   

On October 4, 1999, Permittees filed a Land Use Permit amendment application
with the District #5 Environmental Commission (“Commission”) pursuant to 10
V.S.A. §§ 6001-6092 (“Act 250”), seeking retroactive authorization for the Project.

On February 9, 2000, the Commission issued Land Use Permit Amendment 
#100012-2B (“Dash-2B Permit”), together with Findings of Fact, Conclusions of
Law, and Order (“Decision”).  The Dash 2B Permit authorizes most of the new paint
scheme, but includes a condition (Condition 6) that requires Permittees to restore
the roof of their restaurant to its previous gray/charcoal color.

On March 8, 2000, Permittees filed a Motion to Alter the Commission Decision.  The
Commission denied this Motion on April 24, 2000.  

Permittees filed a Notice of Appeal with the Environmental Board ("Board") on May
17, 2000, appealing the Condition 6 of the Dash 2B Permit.

Following a June 15, 2000 Prehearing Conference, at which only the Permittees
appeared through counsel, Board Chair Marcy Harding issued a Prehearing
Conference Report and Order (“Prehearing Order”) on June 16, 2000.
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Only the Permittees have appeared in this case.  There have been no appearances
by any opposing parties or by the town or any state agency.

The Prehearing Order scheduled dates for filing of pre-filed testimony, exhibits and
proposed Findings of Fact and Conclusions of Law.  During the course of this
proceeding, the Permittees sought and were granted a continuance to file certain
required filings. 

A hearing on this matter was held on November 1, 2000 in Morrisville before a
Hearing Panel of the Board.  

Pursuant to the Prehearing Order, the Board has taken official notice of the
Commission files in Land Use Permit #100012-2 (construction of restaurant),
100012-2A (administrative amendment), 100012-2B (exterior changes), and the
Board's file in #100012-2-EB (signage revision), including but not limited to all
permits, findings, conclusions and exhibits contained therein.

By this decision and with the consent of the Permittees, the Board also takes official
notice of Land Use Permit #100012 and all amendments thereto.

Following the hearing, the Panel deliberated on November 1 and December 6, 2000
and February 14 and 21, 2001.

Based upon a thorough review of the record and related argument, the Panel issued a
proposed decision on February 21, 2001, which was sent to the parties.  The parties
were allowed to file written objections and request oral argument before the Board on
or before March 7, 2001.   No party filed written objections or requested oral argument..

On March 21, 2001, the Board convened a deliberation concerning this matter. 
Following a review of the proposed decision, the Board declared the record
complete and adjourned.  This matter is now ready for final decision. 

II. ISSUES ON APPEAL 

As stated in the Prehearing Order, the Issues in this case are: 

1. Whether the Stowe Club Highlands test should apply to McDonald’s
[Permittees’] permit amendment application.

2. If the answer to Issue 1 is in the affirmative, whether, based on the
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competing policy considerations of flexibility and finality articulated in Stowe
Club Highlands, the Panel may consider amendment of Land Use Permit
#100012-2, as amended.

3. If the answer to Issue 2 is in the affirmative, whether, pursuant to 10 V.S.A.
§ 6086(a)(8), the Project has and will have an undue adverse effect on the scenic
or natural beauty or aesthetics of the area.

III. FINDINGS OF FACT

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied.  See Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

A. The original  Act 250 permit for the McDonald's restaurant

1. On July 20, 1988 the Commission issued Land Use Permit #100012-2 (the
"Dash 2 Permit") to the Permittees, authorizing the construction of a McDonald's
restaurant in the Town of Morristown, Vermont. 

2. Condition 1 of the Dash 2 Permit states, in pertinent part, that “No changes
shall be made in the project without the written approval of the District Environmental
Commission." 

  
3.  Findings of Fact under Criterion 8 (10 V.S.A. §6086(a)(8)) to the Dash 2

Permit stated that the building “will be of brick construction, most likely tan in color with
dark brown accent brick.”

4. On September 14, 1988, the Permittees filed an appeal of certain conditions
- relating to the “Golden Arches” sign and the construction completion deadline - with the
Board.  The Board’s decision, Land Use Permit #100012-2-EB, issued on February 10,
1989, does not address the issues presented in this appeal.

5.   In August 1999, the Permittees painted the exterior walls of the restaurant
white and yellow and the roof red.

6. The Permittees had not obtained a permit amendment prior to the painting of
the restaurant subject to the Dash 2 Permit. 
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B. The present McDonald's restaurant 

1. Modifications to the restaurant 

7. As a result of the modifications made during the summer of 1999, the
Project's exterior color scheme is now white-painted brick walls with an 8 to 12 inch
yellow-painted stripe at the top and red-painted wainscot panels (about 3 feet wide) along
the base of the windows and lower walls.  Red-painted guardrails are positioned along the
building.

8. The shingled roof is painted bright red; white beams extend up over the roof
on its north, west and south sides, and there is a white stripe at the very base of the roof
façade.  On the west side of the roof there is a sign, with the golden arches and the
balance of the word "McDonald's"

9. A small garage/trash corral  building, close to the restaurant building,
continues the same McDonald's paint scheme.

10. There is some limited landscaping in the restaurant's south parking lot; there
are small landscaped islands with plantings, bushes and trees. 

11. Three flagpoles with flags flying stand to the west of the restaurant in a
nicely landscaped area which extends to the west and north, with shrubs, bushes and
various plantings.

12. Directly to the north of the restaurant building, there is a paved area and a
lawn with some landscaping which slopes up 10 to 15 feet  to Route 15.   In this area are
evergreen trees with a couple of miniature crab apple trees, a small stand of birches, and
seven, quite large, deciduous trees, which would  provide some screening during the
months that there are leaves on the trees. 

13. Before the painting, the restaurant’s walls were brown and its shingled roof
was a dark brown/gray.

2. Why the modifications to the restaurant occurred

14. The new paint scheme (red roof, white walls with red and yellow trim) is a
national corporate initiative by McDonald's Corporation to revitalize and identify a new
“theme” for McDonald’s.
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15. This new “theme” is intended to allow McDonald's to stay current and
contemporary with other businesses, to identify the restaurants as McDonald’s, and to
create consistency, with a new color scheme, in the image of the restaurant chain to the
public.  The repainting is also intended to improve McDonald’s recognition and
competitiveness with other businesses.

16. Neither the colors of other businesses surrounding the restaurants nor any
other consideration of the setting of the restaurants were considerations utilized in
choosing the colors used for McDonald’s national program.

17. Although it was part of a national corporate program, local
franchisees/operators were given the option of accepting or rejecting the new painting
scheme.

18. Approximately twelve of thirty-five Vermont McDonald’s restaurants were
painted with the new color scheme.  Some restaurants (for example, those in Swanton,
Randolph, Windsor, Stowe and Manchester) chose not to repaint in the new color scheme
because there are clearly written design standards in those areas, or because it was
determined such repainting would not be compatible with those restaurants’ surroundings.

19. The Permittees elected to change their restaurant’s colors because, due to
the passage of time and in comparison with other buildings in the immediate vicinity of the
restaurant, the appearance of their restaurant had become dated.    

C. The Morrisville Plaza 

20. The Project is located in the northern part of the Morrisville Plaza; the Plaza
is located in the southeast corner of the intersection of Vermont Routes 100 and 15 in
Morrisville. 

21. Route 15 is considerably higher than the Morrisville Plaza, so that when one
drives Route 15, one looks down into the Morrisville Plaza parking lot.

22. The Morrisville Plaza, and the establishments located therein, is the subject
of Land Use Permit #100012, as amended.

23. Within the Morrisville Plaza are several other buildings, including a large
Price Chopper Store in its northeastern corner.  The Price Chopper's walls are generally 
brown or beige; a fairly small blue stripe that appears to go around the walls.   Its main
entryway is very prominent; the façade near the main entryway runs at least two-thirds of
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the length of the entire front of the store.  It has gray posts and a gray stripe around the
base of a  fairly bright blue roof façade and a thin red stripe.  Right over the entry area is
a very large glass area with very light gray or white support structures and large red
letters and a blue logo advertising "Price Chopper."  There are three fairly prominent red
shopping cart corrals in the parking lot, which is  a continuation of the parking lot in front
of the Ames store and surrounding the McDonald's.

24. Mountains to the east act as a background to the Price Chopper.

25. South of the McDonald's in the Morrisville Plaza is a commercial  building
which appears to have dark reddish or dark brown natural brick walls on its north facade
(the side that is visible from the McDonald's), and a fairly prominent roof facade which is
blue with fairly large white sections that advertise individual stores.  The Ames section of
this building, which is at least half of the total length of this side of the Morrisville Plaza,
has a brown facade and a brown section above the main entryway, with white letters
advertising "Ames."  Other signs advertise a Kinney Drugs (orange and blue), a Yankee
One Dollar (the word "Yankee" is blue and white, and the words "One Dollar" are red),
and The Music Shop (blue letters).  In the far northwestern corner of this building is the
Franklin Lamoille Bank; the Bank has brown or red brick walls, a brown shingled roof, and
yellow letters around the facade advertising the bank 

26. To the east of the McDonald's, near an entrance way to the Plaza, there is a
white sign with large red letters advertising "Ames" and, in a darker color, the "Morrisville
Plaza." 

D. Views from Routes 100 and 15 in the general vicinity of the McDonald's
restaurant

27. The area surrounding the Morrisville Plaza is a mix of commercial and
residential, the former outnumbering the latter.  

28. Some distance to the south of the Project, along Route 100 (which runs in a
north-south direction to the west of the Morrisville Plaza), is the Northgate Shopping
Plaza, with white dormer-type areas over individual stores and a green roof facade.   This
Plaza includes a NAPA auto parts store which has a blue facade with a yellow, blue and
white tower at its corner.  The Plaza hotel and the Union Bank have a dark brownish gray
shingled roof with white trim.  The balance of the buildings at this Plaza have natural
brick, fairly dark red walls.

29. On a fairly large, prominent, and colorful sign at the entrance to the
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Northgate Shopping Plaza parking lot are the words "Plaza" and "Hotel" in orange; the
words "Family Dollar Store" are in red; the background of the sign is dark brown.

30. Across the street from the Northgate Shopping Plaza is a large white Grand
Union with green lettering.

31. North of the Northgate Shopping Plaza on Route 100 (but still south of the
Project) , there is a Wilson Chrysler, Plymouth, Dodge Dealer with natural brick walls and
a free-standing sign, and the Morrisville Bowl, a low white clapboard building, with green
trim.   There are also light blue and a natural earth tone residential properties or office
buildings.  

32. As one drives north or south on Route 100, the Project is not particularly
noticeable amid all the other establishments in its vicinity. 
 

33. Route 100 intersects with Route 15 at the Morrisville Plaza's northwest
corner.  Route 15 runs in an east-west direction along the north boundary of the
Morrisville Plaza.   

34. At the intersection of Routes 100 and 15 is the McMann
Chevrolet/Buick/Olds dealership (with brick and white cement block walls), an Aubuchon
Hardware store (with white clapboards, brown and orange trim, and a green sign), the
Wok and Roll Chinese restaurant (which has a very bright green roof/façade with a
yellow, red and blue sign), the Goss Tire Building (one portion of which has a prominent
red façade around the upper portion of the walls) and a fairly typical Mobil station  - - a
small glass and brick-sided building, with a white façade and a fairly large white canopy
with red accents and the word "Mobil" and a free-standing red, white and blue sign. 

35. Travelling west on Route 15 (west of the Route 100/15 intersection) one
sees Sanel Auto Parts (white clapboard with red trim), the Charlemont Restaurant (white
walls with a brown shingled roof), the large, red Sunset Motor Inn, some traditional style
homes, a fairly plain Dunkin Donuts (white walls, a dark shingled roof, and a small sign),
and a fairly typical Citgo Station, with clapboard walls with bright orange and red trim
around the building and the canopy, and a prominent, red free-standing sign. 

36. From Route 15 (just east of the Route 100/15 intersection), to the north of
Route 15, one sees an old farmhouse with an old silo, and more generally, a traditional
rural Vermont landscape, with a mix of residential and farm uses.  To the south of Route
15, one sees the McDonald's.  Clearly visible are the restaurant's white brick walls, with a
red stripe around the bottom of the walls and a yellow stripe around the top of the walls,
and its red roof with the Golden Arches and white beams extending over the sides and the
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top of the roof.

37. The Price Chopper presents a background to the east, against which the
Project is observed.  The fact that the Project is set back from Route 100 and has for its
backgrounds the Price Chopper and the hill leading up to Route 15 diminishes the
Project’s visual impacts from east-bound travelers on Route 15.

38. Travelling west on Route 15, approaching the Route 100/15 intersection,
because of the topography, one can observe the roofs (including the dark green Price
Chopper roof, with its heating/ventilation/air conditioning equipment), as well as the sides
of buildings to the south in the Morrisville Plaza.  The back façade of the Price Chopper is
large and fairly imposing, but its Grey color blends somewhat into the southern
background. 

39. Looking west from this vantagepoint on Route 15 (across from Munson
Avenue, near the northeast corner of the Morrisville Plaza property), one sees a scenic
mountain range vista in the far distant background to the south and west, with Mt.
Mansfield and other mountains to its north.  Although partially screened by trees, the red
roof of the McDonald's restaurant is very noticeable as a bright red band across the lower
part of one’s view of the distant mountain range.  It is the only prominent red that can be
seen, although, at some distance, is the red on the Goss Tire Store.   There are no white
beams on the east side of the McDonald's roof and also none on the trash corral/garage
building.

40. In contrast with the red roof of the McDonald's, the large building which
includes the Ames and other businesses tends to blend into the natural landscape to the
south and west. 

E. Other Act 250 permitted projects in the immediate vicinity of the
McDonald's restaurant

41. Land Use Permit #100012, as amended, applies to all of the construction in
the Morrisville Plaza.  The Commission has issued several amendments to Land Use
Permit #100012, including the Dash 2 Permit, the permit for the McDonald's as originally
constructed.

42. In the Dash 2 Permit, the Commission denied the Permittees' request for a
25-foot tall free standing “Golden Arches” sign along Route 15.  On appeal, the Board
wrote:
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To determine whether an effect is adverse, the Board evaluates
whether a proposed project would be in harmony with its surroundings.  In
this case, the Board concludes that the proposed sign would not be in
harmony with its surroundings.  The Board has found that the area
surrounding the proposed sign is becoming a commercial strip development,
that strip development encourages competition regarding commercial signs
which results in escalating sign visibility and obtrusiveness, and that the
proposed road sign is a direct result of such competition.  Although other
signs exist in the area, the proposed road sign would represent an
escalation in the competition for visibility because it is designed to be visible
from a long distance away.  The Board has determined that such an
escalation would encourage further sign competition, leading to even more
obtrusive commercial signs.  Therefore, the proposed road sign would have
an adverse effect on the scenic beauty.

McDonald’s Corporation and Murphy Realty Company, Inc., #100012-2-EB,
Findings of Fact, Conclusions of Law, and Order at 6 (Feb. 10. 1989).

43. Other permits issued as amendments to Land Use Permit #100012 for
construction at the Morrisville Plaza also reflect a concern by the Commission for
aesthetics; in some cases this concern has focused on the impacts from outdoor
lighting, see Land Use Permit #100012-3, Condition 9 (Ames addition); Land Use
Permit #100012-4, Condition 11 (Price Chopper building); and Land Use Permit
#100012-5, Condition 5 (Price Chopper signage). 

44. The Commission has also expressed a concern about the impacts of
buildings within the Morrisville Plaza on scenic views.   In the permit issued for the
construction of the Price Chopper, the Commission wrote:

Despite the commercial nature of the immediate environs of the
Route 15/Route 100 intersection, the area along Route 15 is still
scenic.  In particular, while the area near the highway features
intensive commercial development, the distant views above and
beyond the buildings are relatively unobstructed since the buildings
are no more than one story high and freestanding signs have been
limited.

The entrance level of the proposed supermarket building will be
below the level of the highway, as will most of the building itself, thus
limiting its impact on the view beyond it.  Travelers heading west will
see the roof of the store in the foreground of the Morrisville Plaza, but
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the view of the Green Mountains will not be obstructed.

Travelers heading east will see the building as the last in the
line of commercial buildings and the immediate backdrop to the
building will be the adjacent field and woods, with Elmore Mountain
and the Worcester Range in the distance.

Murphy Realty Co., Inc., #100012-4, Findings of Fact, Conclusions of Law, and Order at 9
– 10 (May 18, 1994).  While allowing the construction of the building itself, the
Commission postponed its approval of the proposed signage, pending further review.  Id.
at 11.

F. Written Community Standards

45. The Project is located in Morrisville's Commercial zoning district.
Morrisville Subdivision and Zoning Bylaws (Oct. 14, 1998).

46. Restaurants are conditional uses in the Commercial district. Morrisville
Subdivision and Zoning Bylaws, §213(d).

47. The Morrisville/Morristown Town Plan (March 23, 1998) notes that
"The Route 15 corridor is a mixture of agricultural, residential and commercial uses
on varying lots sizes."  Town Plan at 25.

IV. CONCLUSIONS OF LAW 

A. Applicability of Stowe Club Highlands

1. The Stowe Club Highlands analysis

The Board has consistently held that it will only reach the merits of a permit
amendment application under any of the Act 250 criteria under appeal after applying
the balancing test first set out in its seminal decision, In re Stowe Club Highlands,
#5L0822-12-EB, Findings of Fact, Conclusions of Law, and Order (June 20, 1995),
aff'd, In re Stowe Club Highlands, 166 Vt. 33 (1996).  See, e.g., In re McDonald’s
Corp., Rutland, Vermont, #1R0477-5-EB, Findings of Fact, Conclusions of Law, and
Order at 12 – 14 (Dec. 7, 2000) ("Rutland McDonald's"); Richard Bouffard,
#4C0647-6-EB, Findings of Fact, Conclusions of Law, and Order at 7 – 9 (Oct. 23,
2000); Donald and Diane Weston, Land Use Permit Application #4C0635-4-EB,
Findings of Fact, Conclusions of Law, and Order at 18 (March 2, 2000); Ronald L.
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Sr., and Marylou Saldi, Land Use Permit Application #5R0891-16-EB, Findings of
Fact, Conclusions of Law, and Order at 12 (Jan. 13, 2000); MBL Associates, LLC,
Land Use Permit Application #4C0948-3-EB, Findings of Fact, Conclusions of Law,
and Order at 12 – 14 (Oct. 20, 1999); Town of Hinesburg and Stuart and Martha
Martin, Land Use Permit #4C0681-8-EB, Findings of Fact, Conclusions of Law, and
Order at 11 (Sept. 23, 1998); Re: Bernard and Suzanne Carrier, #7R0639-EB
(Reconsideration), Findings of Fact, Conclusions of Law, and Order at 16 – 22
(Aug. 19, 1999); Re: The Stratton Corporation, Land Use Permit Application
#2W0519-9R3-EB, Findings of Fact, Conclusions of Law, and Order at 14 (Nov. 20,
1997); Re: Nehemiah Associates, Inc., Land Use Permit Application #1R0672-1-EB
(Remand), Findings of Fact, Conclusions of Law, and Order at 4 (Apr. 11, 1997),
aff'd, 168 Vt. 288 (1998).

In In re Stowe Club Highlands, the Vermont Supreme Court affirmed the
Board's denial of a permit amendment application for a project which would have
developed a lot previously set aside by permit condition under Criteria 8 and 9(B). 
While the Court overruled the Board's use of collateral estoppel as the analytical
framework, the Court concluded that “the Board addressed certain policy
considerations that it considered relevant in deciding whether to grant the permit
amendment.”  Id. at 38.  The Court stated:

The Board framed its discussion as weighing the competing values
of flexibility and finality in the permitting process.  If existing permit
conditions are no longer the most useful or cost-effective way to lessen
the impact of development, the permitting process should be flexible
enough to respond to the changed conditions.  The Board recognized
three kinds of changes that would justify altering a permit condition:

(a) changes in factual or regulatory circumstances beyond
the control of a permittee; (b) changes in the construction or
operation of the permittee's project, not reasonably
foreseeable at the time the permit was issued; or (c)
changes in technology.

Id.  Ultimately, the Court concluded that the Board was “justified in denying” the
permit amendment application based upon the balancing of the principles of finality
and flexibility.  Id. at 40.

In subsequent decisions, the Board has noted the differences in these two
principles:
 

The principle of finality is derived from the consequences of a
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permit being issued without any subsequent appeal.  Once a permit has
been issued and the applicable appeal period has expired, the findings,
conclusions, and permit are final and are not subject to attack in a
subsequent application proceeding...  “To hold otherwise would severely
undermine the orderly governance of development and would upset
reasonable reliance on the process.”  In re Taft Corners Associates, 160
Vt. 583, 593 (1993)…

[In contrast, t]he principle of flexibility is derived from the
consequences of the development process.  “[O]nce a permit has been
issued it is reasonable to expect the permittee to conform to those
representations unless circumstances or some intervening factor justify an
amendment.”  Re: Department of Forests and Parks Knight Point State
Park, Declaratory Ruling #77 at 3 (Sept. 6, 1976). . . .  In a permit
amendment application proceeding, the central question is “not whether
to give effect to the original permit conditions, but under what
circumstances those permit conditions may be modified.”  In re Stowe
Club Highlands . . . .

Re MBL Associates, supra, at 15 (Oct. 20, 1999), citing, Re: Nehemiah Associates,
Inc., (Remand), supra, at 21-22.

As a general rule, the party seeking to change the status quo has the burden
of proof.  Bernard Carrier, supra, at 17; and see Re: W. Joseph Gagnon,
Declaratory Ruling #173, Memorandum of Decision at 5 (Nov. 22, 1987), citing
McCormick, Evidence 949.  The burden of proof includes both the burdens of
production and persuasion.

Specifically, as to the question of who bears the burden of proof in cases
involving the application of the Stowe Club Highlands test, the Board has written:

The Stowe Club Highlands analysis “requires a permittee to
present facts.  For the very reasons Carrier so eloquently explained that
an applicant carries the burden under the ten criteria, an
applicant/permittee also bears the burden of demonstrating a factual
change justifying an alteration of a permit condition” under at least one of
the three factors articulated above.  [Citation omitted]  The burden of
proof includes the burden of persuasion.  This does not mean, however,
that the Board abdicates its statutory responsibility to evaluate the facts of
the case under the appropriate analytical framework.  In other words, if an
applicant presented sufficient facts for the Board to reach a conclusion
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that favored flexibility, the Board would not deny the applicant the
opportunity to pursue the amendment simply because he had not
analyzed those facts in the appropriate manner.  Therefore, the Board
reaffirms its previous conclusions that it is appropriate that an applicant,
as the party most familiar with the facts of a proposed amendment
application, bears the burden of producing sufficient evidence for the
Board to determine which policy -- flexibility or finality -- is the weightier
consideration.

Bernard Carrier, supra, at 18 (emphasis in original); and see Rutland McDonald's,
supra, at 13 –14.  Accordingly, the Permittees have the burden of proof on the
Stowe Club Highlands issue.

2. Analysis

a. Flexibility under Stowe Club Highlands 

Because the circumstances surrounding this case, as regards an analysis of
the “flexibility” element of Stowe Club Highlands, are virtually identical to a similar
case involving a McDonald’s restaurant in Rutland, the decision in this case is
governed by its recent Rutland McDonald's decision. There, the Board wrote:

The Board concludes that there have been neither changes in
factual or regulatory circumstances beyond the control of the Permittee
nor changes in technology. The Board also concludes, however, that
there have been changes in the construction or operation of the
Permittee's restaurant which were not reasonably foreseeable at the time
Land Use Permit #1R0477 was issued.

As the Supreme Court and the Board have recognized, "permits
are not final and unalterable," Stowe Club Highlands, 166 Vt. at 37, and it
is inconceivable to the Board that the physical appearance of a permitted
project must always remain as it was initially permitted, frozen in time
under the procedural restrictions imposed by Stowe Club Highlands.
Times change, styles change. To use Justice Underwood's elegant
phraseology in Lemnah v. American Breeders Service, Inc. et al, 144 Vt.
568, 577 (1984), "[t]he world …has turned many times" since the Rutland
McDonald's was built in 1982.

Here, Permittee seeks to make cosmetic alterations to its
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restaurants in order to update its corporate image. The Board concludes
that, under the particular circumstances of this case, this constitutes a
change in Permittee's construction or operation of its restaurant. 

 
The Board further determines that the long time interval between

the restaurant's original construction and December 2000 leads to the
conclusion that the cosmetic changes sought by Permittee were not
reasonably foreseeable at the time Land Use Permit #1R0477 was
issued. Had this been an instance where the Permittee had sought an
amendment soon after its initial permit had been issued, the Board's
analysis of the "foreseeability" element may well have been different.

Rutland McDonald's, supra, at 14 – 15.  Given the nearly identical facts presented
in the instant matter, the reasoning of the Rutland McDonald's decision is wholly
applicable here.

b. Finality under Stowe Club Highlands  

As the Board has concluded that changes in favor of flexibility exist, such
changes must still be balanced against facts weighing in favor of finality. In
considering the principle of finality, the Board must determine whether the
Commission or other parties reasonably relied upon the color of the original
restaurant and, further, whether the Permittees have benefited from such reliance.
Stratton Corporation, supra, at 18. 

The Permittees contend that there has been no reliance on the original
permit by any neighbors or opponents.  The Board agrees that no evidence of such
reliance has been presented.  However, Board precedent notes that reliance by the
District Commissions can also weigh in on the reliance side of the scales:

The district commissions also rely on these representations in
rendering their decisions.  In those cases where a permit is issued, very
often the applicant’s representations are the basis for permit conditions. 
The purpose of permit conditions is to alleviate adverse effects that would
otherwise be caused by the project.  Those adverse effects would require
a conclusion that the project does not comply with the criterion at issue
unless the condition is followed.

If conditions to mitigate impacts can simply be ignored and
not complied with, and instead relitigated at a future date,
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the protection of the public and the environment from the
impacts those conditions are designed to remedy is less
likely to occur.  In such a circumstance, the Act 250
decision-making process will become less one of making
decisions which are adhered to, and more one of picking the
time and composition of an Act 250 tribunal most favorable
to one’s interest.

Stowe Club Highlands, supra, Findings of Fact, Conclusions of Law, and Order at
10, quoting, Re: Cabot Creamery Cooperative, Inc., #5W0870-13-EB, Memorandum
of Decision at 11 (December 23, 1992).  

Where, as here, the Board itself has issued a permit to the Permittees, logic
dictates that the Board may also consider its own reliance on the permit in any
finality analysis. 

Under 10 V.S.A. § 6086(c), a permit may contain such requirements and
conditions as are allowable within the police power and are appropriate with respect
to the Act 250 criteria. “The purpose of permit conditions is to alleviate adverse
effects that would otherwise be caused by a project.  Those adverse effects would
require a conclusion that a project does not comply with the criterion at issue unless
the condition is followed.”  Re: Stowe Club Highlands, supra, Findings of Fact,
Conclusions of Law, and Order at 10.

Applying these principles of law, the Board concludes that the Permittees
directly benefited from the Commission’s reliance on the “as-built” colors of their
building, in that they received a permit for its building as it has operated at its
present location for the past 12 years.

The Board also concludes that, in 1988, the Commission issued a permit
based upon its knowledge, understanding and reliance on the color of the building
as proposed.  As noted, within the Findings of Fact under Criterion 8 to the Dash 2
Permit, the Commission noted that the building “will be of brick construction, most
likely tan in color with dark brown accent brick.”  A conclusion that the Commission
was concerned about the aesthetics of the area is reinforced by the Commission's
decision to not allow the Permittees to construct the sign that they sought.

The permit issued for the construction of the Price Chopper is further evidence of
the Commission's concerns about the aesthetic impacts of construction in the Morrisville
Plaza.   As noted in Finding 43 above, the Commission expressly commented that "the
view of the Green Mountains will not be obstructed."
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Further, the Board relied, in part, on the permit it issued to the Permittees for
their sign.  Land Use Permit 100012-2-EB (Feb. 10, 1989).

However, it is evident from the permitting history of Morrisville Plaza that the
Commission itself does not place great reliance on its permit, as it has allowed
major amendments to the original Morrisville Plaza permit, Land Use Permit
#100012, albeit with mitigative measures.  Nor does the Board consider its own
reliance in this case to be of particular weight.

c. Balancing flexibility vs. finality

The final stage of the Stowe Club Highlands analysis is the balancing of the
principles of finality and flexibility.

Giving due consideration to the reliance of the Commission and the Board,
the Board concludes that flexibility outweighs finality in this case.  As we wrote in
Rutland McDonald's supra, at 17:

The desire, and perhaps even the need, of a business to change its
corporate image cannot be treated lightly, and given the fact that the
proposed changes are limited to those of a cosmetic nature (albeit
somewhat removed from the colors allowed under the original permit), the
Board will not close the door to this permit amendment application.

B. Criterion 8

Since the Board concludes that the Permittees have met their burden under Stowe
Club Highlands, [1] the Board turns to an analysis of whether the Project satisfies
Criterion 8, 10 V.S.A. §6086(a)(8).

Under Criterion 8, before issuing a permit, the Board must find the proposed
Project will not have an undue adverse effect on the scenic or natural beauty of the
area, aesthetics, historic sites or rare or irreplaceable natural areas. 10 V.S.A.
?6086(a)(8).  The controversy in this case centers on aesthetics. 

The burden of proof under Criterion 8 is on the person opposing the project,
10 V.S.A. ?6088(b), but, as with Criterion 5, the applicant for the permit must
provide sufficient information for the Board to make affirmative findings.  See, e.g.,
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Re: Black River Valley Rod & Gun Club, Inc., #2S1019-EB, Findings of Fact,
Conclusions of Law, and Order at 19 (June 12, 1997) and cases cited therein. 
Thus, even when there is no opposing party or evidence in opposition with respect
to Criterion 8, an applicant will not automatically prevail in the aesthetics issue. 
See, e.g., Re: Herndon and Deborah Foster, #5R0891-8B-EB, Findings of Fact,
Conclusions of Law, and Order at 12 (June 2, 1997).

1. Adverse Effect

The Board relies upon a two-part test to determine whether a project satisfies
Criterion 8.  First, it determines whether the proposed project will have an adverse
effect under Criterion 8; second, if an adverse effect is found, the Board then
determines if that effect is “undue.”  Re: James E. Hand and John R. Hand, d/b/a/
Hand Motors and East Dorset Partnership, #8B0444-6-EB (Revised), Findings of
Fact, Conclusions of Law, and Order at 24-25 (Aug. 19, 1996); Re: Quechee Lakes
Corp., #3W0411-EB and #3W0439-EB, Findings of Fact, Conclusions of Law, and
Order at 17 ?19 (Nov. 4, 1985).   As to the question of whether an adverse effect
exists, the Board has written:

[T]he Board looks to whether a proposed project will be in harmony with
its surroundings or, in other words, whether it will ?fit? the context within
which it will be located.  In making this evaluation, the Board examines a
number of specific factors, including the nature of the project's
surroundings, the compatibility of the project's design with those
surroundings, the suitability for the project's context of the colors and
materials selected for the project, the locations from which the project can
be viewed, and the potential impact of the project on open space.  

Hand, supra at 25; Quechee Lakes, supra, at 18.

The Board concludes that, given the nature of the colors used, the Project
has an adverse effect on the context of the area – in particular the Route 15
viewshed to the west and southwest.  Although there are other colorful buildings in
the vicinity of the Project, such buildings are in the distance and none dominates the
eye of a westbound traveler on Route 15 to the extent that the Project does.  The
Project's roof appears as a solid band of red in one's lower field of vision in a view
to the Green Mountains in the distance.   Thus, while the Project may fit within the
context of the Morrisville Plaza when viewed solely from within the Plaza, it does not
fit within the overall context of the area when seen from the road. 
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As noted in the Findings, the Board held twelve years ago that signage for
this same McDonald’s restaurant in Morrisville would be adverse, as "strip
development encourages competition regarding commercial signs which results in
escalating sign visibility and obtrusiveness, and that the proposed road sign is a
direct result of such competition [and] would represent an escalation in the
competition for visibility because it is designed to be visible from a long distance
away.  The Board has determined that such an escalation would encourage further
sign competition, leading to even more obtrusive commercial signs."
McDonald’s Corporation and Murphy Realty Company, Inc., #100012-2-EB, 
Findings of Fact, Conclusions of Law, and Order at 6.

Faced with a very similar scenario in its recent Rutland McDonald's decision,
the Board wrote:

Here, the Board notes that the painting of the restaurants in reds,
whites and yellows was performed, in part, as a national corporate
initiative in order to identify the restaurants as McDonald’s, to improve
McDonald’s recognition and competitiveness with other businesses, and
to create consistency in the image of the restaurant chain to the public. 
The building has, in effect, taken on the attributes of a sign.  For many
years, a Howard Johnson’s could be identified from far away solely
because of the color of its roof.   In much the same way as a child may
recognize the Golden Arches as  a place that serves Happy Meals, even
before he or she can read, so will the new red roof and brightly colored
walls clearly advertise a distant establishment as a McDonald’s.

The alterations in the restaurant’s color scheme have an adverse
effect on the scenic beauty of the area.   

McDonald's Corporation, Rutland, Vermont, supra, at 19.

2. Undue Adverse Effect

Having concluded that the Project has an adverse effect under Criterion 8,
the Board must evaluate whether the adverse effect is ?undue.?  The Board will
conclude that an adverse effect is “undue” if it reaches a positive finding with
respect to any one of the following factors:

1. Does the Project violate a clear, written community standard
intended to preserve the aesthetics or scenic beauty of the area?
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2. Has the Applicant failed to take generally available mitigating steps
which a reasonable person would take to improve the harmony of the
Project with its surroundings?

3. Does the Project offend the sensibilities of the average person?  Is
it offensive or shocking because it is out of character with its surroundings
or significantly diminishes the scenic qualities of the area?

See, e.g., Black River, supra, at 19-20; Hand, supra, at 25-29; Quechee Lakes,
supra, at 19-20. 

a. Written Community Aesthetic Standard

Under this first factor, the Board must determine whether the restaurant’s
new color scheme violates a clear, written community standard intended to preserve
the aesthetics or scenic beauty applicable to the area in which the Project would be
located.

In evaluating whether a project violates a clear written community standard,
the Board routinely looks to town and regional plans, open land studies, and other
municipal-generated documents to discern whether a clear, written community
standard exists and should be applied in the review of the aesthetic impacts of a
project.  See Re: Herbert and Patricia Clark, Application #1R0785-EB, Findings of
Fact, Conclusions of Law, and Order at 35-37 (Apr. 3, 1997); Re: Thomas W.
Bryant and John P. Skinner d/b/a J.O.T.O. Associates, #4C0795-EB, Findings of
Fact, Conclusions of Law, and Order at 22 (June 26, 1991).  

The Board explained the intent of the clear, written community standard in
the Re: Town of Barre, #5W1167-EB, Findings of Fact, Conclusions of Law, and
Order (June 2, 1994):

In adopting the first standard in the Quechee analysis, the Board
intended to encourage towns to identify scenic resources that the
community considered to be of special importance: a wooded
shoreline, a high ridge, or a scenic back road, for example.  These
designations would assist the district commissions and the board in
determining the scenic value of specific resources to a town, and
would guide applicants as they design their projects.

Id. at 21.
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At issue in Barre was the following portion of a town plan discussing scenic
resources:

In the 1989 planning survey dealing with future growth, preservation
of visual beauty was the highest priority of the residents polled. 
Eighty-nine percent of those responding said that planning to retain
visual beauty was necessary.  . . .  Barre Town's visual beauty is an
asset which the Town has to offer to any prospective resident or
employer who is considering relocating to the community.  . . .  [T]he
Town of Barre's policy regarding aesthetics is one of encouraging
enhancement and preservation of natural areas, views, and vistas.

Id. at 13-14.

In Barre, the Board ruled that the above quoted language did not rise to the
level of a clear, written community standard; such a standard is not a specific
reference to a particular scenic resource in the area of the project under review.  A
broad statement of policy that applies generally to the community at large is not a
clear written community standard.  

In contrast to Barre was the town plan provision at issue in Re: Taft Corners
Associates, #4C0696-11-EB (Remand), Findings of Fact, Conclusions of Law, and
Order (Revised) (May 5, 1995).  The Board found that the town plan identified as
?significant? the views of the mountains to the east and west and foreground views
from I-89 of ?the high ground at the water tower and other open spaces . . . .?  Id.
at 19.  The Board quoted the town plan:

Taft Corners should feature quality design, compatible with its
setting.  Buildings should be architecturally compatible and should be
enduring, not transient.  Their siting should enhance the setting, and
particularly the east-west views.  The placement of buildings should
define public spaces, such as the streets, courtyards and greens. 
The area should be well landscaped, and feature green spaces, open
spaces, trails and other opportunities for human interaction.

Id. at 18-19.  Based on the above language, the Board found a clear, written
community standard ?which contains provisions regarding aesthetics? that applied
to the project.  Id. at 42.   Accord, Re: Herbert and Patricia Clark, supra (Brandon
Town Plan constituted clear, written community standard where it established and
defined three categories of scenic resources, contained an inventory that described
30 scenic areas, and provided recommended policies and implementation measures
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for protecting the scenic value and resources of the listed areas and where the
proposed project was located in one of the scenic areas listed in the inventory); Re:
The Mirkwood Group and Barry Randall, #1R0780-EB, Findings of Fact,
Conclusions of Law, and Order at 22-23 (Aug. 19, 1996) (Pittsford zoning ordinance
constituted clear, written community standard where a proposed radio tower was
located within conservation district and the ordinance contained a clear statement of
the community policy against use of conservation district lands for anything other
than dwellings, forestry, and agriculture).

In this case, the Board has not found a clear written community standard
which contains a specific policy regarding the visual impact of the Permittees’ paint
scheme on Route 15 or Route 100. 

As there is no clear written community standard applicable to the Project, the
Board concludes that the adverse aesthetic impacts of the Project are not undue
under this Quechee Lakes factor.

b. Mitigation 

In judging whether there has been mitigation, the Board looks to the steps
that the applicant has taken to reduce the aesthetic impacts of a project on the
character of the area where it is proposed; the Board asks whether the applicant
has taken generally available mitigating steps to improve the harmony of the project
with its surroundings.  See Re: Bryant and Skinner, supra, at 22 (Where an
applicant placed height restrictions on homes and trees, proposed plantings to
screen the development, proposed covenants to govern future construction and
activities on the site, placed limits on exterior house colors, and retained open
space, such applicant had taken the generally available mitigating steps to alleviate
the adverse effects of the subdivision on the surrounding area.) 

There is nothing in the record to suggest that the Permittees have taken any
action to mitigate the impacts of its new paint scheme.  No trees have been planted
to screen the restaurant's new colors from Routes 100 or 15; indeed, such
screening would run counter to the entire reasoning behind the repainting - - to
increase the restaurant's visibility from those roads.  Rather than to take such
mitigative measures, the Permittees have appealed Condition 6 of the Dash 2B
Permit which requires that the red roof be repainted and returned to "its original
gray/charcoal color by no later than June 1, 2000."  

The Board concludes that the Permittees fail the mitigation element of the
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Quechee test.  However, the Board finds that if the roof is repainted as required by
the Commission in Condition 6 of the Dash 2B Permit, thereby eliminating visual
prominence of the roof to west-bound travelers on Route 15, the Board can reach
positive conclusions under Criterion 8.  

It is readily apparent from a review of Board decisions concerning Criterion 8
that what may be required to aesthetically mitigate a project is a highly case and
context-specific inquiry.  Cf., Re: Petition for Rulemaking by Edward H. Stokes,
Decision Regarding Request to Initiate Rulemaking at 6 – 7 (Oct. 9, 1996) (whether
a tower should be relocated or modified to address aesthetic impacts can only be
decided in the context of a fact-specific tower project application).  What may be
appropriate mitigation for one project may be entirely inappropriate for another.  

Perhaps the best example of this may be found by a comparison between the
mitigation which the Board requires in the present case and that required in Rutland
McDonalds, cases involving two similarly-painted McDonald's restaurants.

In Rutland McDonald's, the Board allowed the restaurant's roof to remain in
its new red color but required repainting of its walls and improvements to a
screening hedge on one side of the restaurant.  By contrast, here, the Board will
allow the walls to remain as repainted but will require that the roof be returned to its
former color.  One might ask why similar restaurants require dissimilar mitigation;
the difference is context and viewpoint. 

The Rutland restaurant is located on Route 4, on the way to Mendon, in an
area of a mix of commercial and retail establishments.  The restaurant is at grade
level; as one drives on Route 4, the restaurant's walls are at eye-level; while the
roof sits above eye-level and does not significantly interfere with or otherwise
"obstruct" most scenic views; where views are impacted, the required hedge
provides mitigation.  In the present matter, the siting of the restaurant is different. 
Because Route 15 is at a higher elevation than the Morrisville restaurant, it is the
restaurant's bright red roof that is most noticeable to the eye of a westbound
traveler, creating a band of red across the lower range of views to the scenic Green
Mountain range in the distance.  This context, and the Commission's expressed
sensitivity to such views, requires that appropriate mitigation occur - - in this case,
the repainting of the restaurant's roof back to its original gray/charcoal color.

c. Shocking or offensive

Under this factor, the Board must determine whether the Permittee’s new
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paint scheme offends the sensibilities of the average person.  This includes whether
the restaurant’s colors would be so out of character with its surroundings or so
significantly diminish the scenic qualities of the area as to be offensive or shocking
to the average person.  Pike Industries, Inc. and William E. Dailey, Inc., #1R0807-
EB, Findings of Fact, Conclusions of Law, and Order at 18 ? 19 (June 25, 1998).

The Board concludes that, if the repainting noted above occurs, the
restaurant’s new color scheme will not be shocking or offensive.

VI. Order

1. Land Use Permit 100012-2B-EB is issued.

2. Jurisdiction is returned to the District 5 Environmental Commission.

Dated at Montpelier, Vermont, this 22nd day of March 2001.

ENVIRONMENTAL BOARD

__/s/Marcy Harding______________
Marcy Harding, Chair
*John Drake
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Nancy Waples

* Although Board Member Drake was not present for the Board's deliberations
on March 21, 2001, he concurs in the decision.

ENDNOTE

[1] As the Board has decided that the Permittees have satisfied Stowe
Club Highlands, it does not address the Permittees’ arguments that Stowe Club
Highlands does not apply to this case.  See Memorandum by McDonald's
Corporation Regarding Non-Applicability of Stowe Club Highlands (August 16,
2000).


