STATE OF VERMONT

- Superior Court ‘ Eiwyir'onmelﬁ'fal Division
' Docket No.
Natural Resources Board, M
Petitioner L
ASSURANCE OF DISCONTINUANCE

SEP -7 2016

Towh of Bakersfield, Vermont,
~ Respondent

NATURAL RESOURGES BOARD !

VIOLATION

Feflure to comply with Permit Conditions 2, 27, & 38 of Land Use Permit 6F0642,

ASSURANCE OF DISCONTINUANCE

Pursuant to the provisions of 10 V.S.A. § 8007, the Natural Resources Board and the
Town of Bakersfield, Vermonit (Respondent) hereby enter into this Assurance of
Disgontinuance (Assurance), and stipulate and'agree as follows:

STAT'EMEN? OF FACTS AND-DESGRIPTION OF VIOLATIO’NS
1.” The Respondent oWns. approx:matety 104 acres; located at 3788 Egypt Road, and

identified, in Book 70, Page 243 of the Land Records of the-Town of Bakersfield,
Vermont, (the Project Tract).

Tree Removal

2. Asite visit by the Board’s Periit Comphance Officer ¢ on May 1, 2015, revealed that
the Respondent had removed most of the trees from the northern’ part of the
screening area. deptcted on the project plans.

3. On April 21, 2014, the District 6 Efvironmental Commission issued Land Use
Permit 6F0642 (the Permit) fo the-Respondents, specifically authofizing, the:
development of an ear{h extraction facility ‘on the Project Tract.

4, Condition 2 of-the: Perm it states:

“The project shalt be completed, operated and maintained in accordance W|th (d)
the conditions of this permit, (b). the permit application, plans, and: ethbits on f|le
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with the District E-nvironmental. Gornmission and other material representations.
The approved plans afe:
Sheet C-1 - “Site Plan,” dated 11/21/13 (Exhibit #16);

Sheet -2 - “Phasing Plan”, dated 11/21/13 (Exhibit #17);
Sheet C-3 - “Reclamation Plan,” dated 11121113 (Exhibit #18);

Shoct 0.4 - “Gross Sections, dated 11/21/13 (Exhibit#19 and
. Sheet AG-1- "Mitigation Plan,” dated 11/21/13 (Exhibit #20).”
5. Sheets C-2 and C-3 state?
“Tree line provides screening for extraction-area.”

6. Sheets C-2:and C-3 depic’é the existing treé line screening area extending

nofthward rotighly along the eastern edges of the Phasé I, 11, 111, and V extraction
areas.

7. Sheet C-1 clearly depicts the eastern edgé of the "Proposed Pit Area’ending near
the existing tree ling screening area. ‘

8. In Exhibit 7,the {:l_).et'mitiapplica'tion, u:‘l'.de.r: Criterion 8, Seenic Beauty, Hisforié Sites,
and Natural Aréas, the Respondent made the following representations:

“The extraction area is hidden from the road by-a buffer of trees running notth to
souith, east of the extrastion.area. , .. When viewed from Egypt Road, the strip of
vegetation along with.the-forested hillside aid in camouifiaging the extraction area,
minimizing the project's potential fmpact on natural and scenic beauty:":

“There is no.formal landscaping plan for this project. Existing vegetation provides a
thorough visual batrier,” | '

“Dye to the distance from the road and the strip of trees to the eastof the project
area, project visibility from the road js“minimal.”
9. The Responderit did not.operate and maintain the Projectin accofdance with the
plans and, exhibits on file. “Therefore, the Respondent violated condition 2 of the
. Petmit. ..

Improper Phasing.

" 10_,A site visit by the Board’s Permit Compliance Officer"'o'ril May 1, 2015, revealed that
the Respondent had commenced extraction from Phase Il prior to reclaiming Phase
L. : . o
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11, Condition 27 of the Permit states:

“The site shall be reclaimed in a phased manner. Each phase is dlv:ded |nto
approximate 2 acre phases, with an-average 24,000-CY of material. As each
phase is.complete, it shall be graded, topsoiled, seeded and mulched. Prior to

exiraction of each subsequent phase, the Permittee shall submiit an affidavit from a

----professaoaa(@nglneer certifying- eaehjahasehas been graded;- ‘e@pselleef—seeeied
and muiched Failure to reciaum may result in significant financial perialty.*

12, E'xh:bat 9 '(Phasmg ~Sequence)---fst-ates-f

13. Therefore, by commencmg extraction on phase Il prior te teglamation of phase |,
the Respondent violated Condntzon 27 of the Parmit.

‘.Ab§ence of Reqmred Fencing

| 14, Conditioh 38 of the Permit states:
“Prior to-any site work, the Permitiee shall install and maintasn temporary fencing
along the tree line to be retained.”

15.A site visit by the Board’s Permit Compliance Officer on May 1, 2015 revealed that
. the Respondent had commenced site work on Phases | and 11 w;thout installing any
fencing along the tree lines to be retained. Therefore, the Respandent violated
COI’IdEflOl‘] 38 of the Permit. _

‘POS'”t%No‘ﬁCe Compliance

16.A:site visit by the Board s Permit Compllance Officer on October 22,2015, and
stbsequent evidence emailed to the Board by the Respondent have verified thai
the Respondent performed the following work, as directed by the Board:

a) installed temporary fenclﬁ_g along the tree lines to be retained adjacent to.Phase
I; -

b) installed addifional temporary fencing to demarcate the noﬁhern boundary of
Phase II; which is the southern boundary of Phase I, and,

¢) Planted uriforested port;ons of the tree screen. area with 125 white pine trées
(Pinus strobus) :
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" AGREEMENT

Based 6n the aforementioned Statement of Facts and Description of Violations, the

- parties hereby agree as follows?

Raspondent shall eomply-with Permit series 6E0642.

B.

Respondent shall maintaiti and keep iritact the tree screen area; replacing any
diseased ordead trees with’ comparable {rees 5-7 festin height within a:season
of discovering their condition.

No later than 30 days fallowing the entry of this Assurance as an Order by the
Supetior Court, Envirorimental Division, the Respondents-shall pay the
following: ‘ " .
i, pursuantto 10 V,8.A, Ch..201, a civil penalty in the amount of Four |
Thousand Niite Hundred Fifty Dollars (U.S.) ($4,950.00), for the violations
noted herein, by check made payable to the *State of Vermont.”

i, pursuantto10 V.SA. §8010(8)(2), the amount of Seven Hundred S;i;id%TWQ

Dollars: and Ninety-Eight Cents (U.S.) ($762:98), to reimburse the Natural
Resoufces Board for the costs of this enforeement action by check made.
payable to the “State of Vermont.” '

iii. the amount of Ten ($10.00) Dollars: (U.8.), for the purpose of paying the

recording fee for the filing of a notice of this Assurancs in-the Bakersfield land
records, by check made payahlé to the "Town of Bakersfield, Vermont.”

All payments and.documents required by this Assurance shall be sent to the
following address unless otherwise noted;

Natural Resources Board

Dewey Building

1 National Life Drive .
Montpelier, Vermont 05620-3201

Respondent shall not deduct, nor atlempt to deduct, any payment inade to the
State pursuant to this Assurance from: Respondent's reported income for'tax
purposes or attempt to obtain any other tax benefit from such payment.

The-State of Vermont and the Natural Resources Board reserve caritinuing
jurisdiction to ensure complianice:with all statutes, rules, and regulations’
applicable tothe facts and vialations set forth herain.
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H.

Nothmg in this Assurance shall be construed as having relieved, mod:ﬂed
wajved or otherwise affected the Respondent's continuing obligation to comply
with applicable state or iocai statutes, regulations or directives.

This Assurance shall become effective only after itis signed by-all paities and

entered as an order of the Supetlor CoUrt Envifonmental Division. When so. -

eniered by the Superior Tt ivision—this Assurance-shall
becotme a judicial order pursuant to 10 V. 8 A '§ 8007(c).. In the event that such
order is vacated, the Assurance shall be null and void. i

Pursuant to: 10 V.8.A. § 8007(d), the Respondent:shall not be liable for
additional civil or criminal penaltigs with respect to the specific facts set forth
hetein, provided that the Respondent fully complies with this Assurance.

The Board reserves the right to- make reasonable extensions of any deadline
contained heréin, upon prior requiest by the Respornidents, for good cause
bayond either Respondént's control.

This Assurance setsforth the complete agresment of the parties, and except as.
provided. herein, may be. altered, amended, or otherwise madified orily by
subsegquent wntten agreetnents signed by the paities hereto or their legal
iepresenitatives and ingerporated in an order issued by the Superiar Court;

Environmental Division.

Alleged representations not set forth in this Assurance, whether written or oral,
shall not be binding tipon any party hereto, .and such alleged representations
shall have no legal force or effect, ,

When this Assurance is entered as a judicial order, violation of any provision of
this Assurance.shall be deemed to be a violation of a judicial order and may
result in further enforcement action, including contempt proceedings, the
lmpos;ilon of injunctive relief, and/or the imposition of penalties, including
penalties under 10 V.S.A, chapters 201 and/er 241, ~

This Assurance is subject o the pro\fis;i’c;n's of 10.V.8.A. §§ 8007 and 8020,
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SIGNATURES

The-provisians set forth i ’th.is..-.fi&.ssurari'ce of Diseoritinugiice are hereby agreed to and
accepted. ‘

Dated at 5 -/, J—Vermam—’chis—gday@f 324&.4’ 2016

'TOWN' OF BAKERSFIELD

Printed Name, Tsﬂe NES Tecnr ﬁf?rmq 5,

Duly Au’chorlzed Agent
STATE OF VERMONT
COUNTY OF fvgnklin . ss.
BE IT REMEMBERED that on the _/ %day of Séﬂjl' _ . _.2016,

personaily appeared 6(10:4 Wf’?—}-(o A, s the. duiy auihonzed agent of the
Town of Bakersfield, Yermont, signer-and sealer of the foregoang instrument who is
known to me of whosatisfactorily established hisfher adentri:y to me and acknowledged
the same to be hig/her free act and deed and the free act and deed of the Town of
Bakersfield, Vermont; an,ci that'(s)he has the authority to contract on behalf of the
Town of Bakersfield, Vermont, and that (s)he has been duly authorized to enter into

the foregoing Assurance on behalf of that entity.

Before g,

(7@/%///@ )W Cep)

Notary Public
My Commission Expires: Z/'@/?
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~ The provisions set forth in this Assurance of Dis¢ontinuance are hereby agreed fo and
accepted.

Dated in Mortpelier, Vermont, this ___ dayof __ - , 2018.
NATURAL RES@URGE%BQARD—

By: | e
Diane B. 8nelling, Chair




