
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Lilly Propane, Inc., Land Use Permit #2S0859-3-EB

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER

For the reasons set forth below, this application is
granted.

I. SUMMARY OF PROCEEDINGS

On March 31, 1995, the District #2 Environmental
Commission (l@District  Commission") issued Land Use Permit
#2SO859-3 ("Current Permit") and supporting Findings of
Fact, Conclusions of Law and Order ("Decision'l). The
Current Permit: (1) alters a previously applicable permit
condition so that Lilly Propane, Inc., (llLilly  Propane") is
no longer required to locate a sand truck on its propane
depot site off Bailey Hill Road in Cavendish (tlDepot Site");
(2) imposes certain contracting, notice, record keeping and
sanding responsibilities upon Lilly Propane to ensure the
health, safety and general welfare of persons living on or
using Bailey Hill Road; and (3) reserves for the District
Commission certain rights to ensure no adverse impact with
respect 10 V.S.A. S 6086(a) -- Criterion 5 (traffic). The

,Decision denies Lilly Propane's request to extend past
October 1, 1994 the construction completion deadline for a

)j small office building on the Depot Site ("Office Building").

On April 27, 1995, Lilly Propane filed an appeal
("Appeal") from the Current Permit and Decision. In the
'Appeal, Lilly Propane contends that the District Commission
erred with respect to 10 V.S.A. S 6086(a) -- Criteria 5
(traffic) and 9(K) (public investments and facilities).

On June 6, 1995, Environmental Board Chair John T.
'Ewing convened a prehearing conference in Montpelier. At
,the outset of the Conference, Chair Ewing advised the
~participants that he would serve as Hearing Officer in this
'matter pursuant to 10 V.S.A. S 6027(g) and Environmental
Board Rule 41. There were no objections.

i. During the Conference, Gary Brothers, Wendy Brothers
ji and Scott Washburn petitioned, in writing, for party status
,;under Criteria 5 (traffic) and 9(K) (public investments).
!A11 petitions for party status were granted. There were no
objections.

On June 23, 1995, Hearing Officer Ewing issued a
'/prehearing conference report and order ("Order")  in which,
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among other things, a hearing on the merits of this matter
was scheduled for Wednesday, August 2, 1995.

In late July, the parties filed proposed findings of
fact and conclusions of law. No prefiled evidence was
filed. On July 31, 1995, upon the request of Gary Brothers
and with the consent of the parties, Chair Ewing rescheduled
the hearing to Thursday, September 7, 1995.

On August 30, 1995, Gary and Wendy Brothers filed a
written request that the Board issue a subpoena compelling
the attendance of Julia Schmitz, District #2 Assistant
Coordinator, at the hearing.

On September 5, 1995, Lilly Propane filed a Memorandum
of Law in which it asked the Board to: (1) grant an
extension of the construction completion date for the Office
Building to October 1, 1997 upon a showing that Lilly
Propane has not abandoned Land Use Permit #280859 and there
are no relevant material changes; and alternatively, (2)
limit the scope of the testimony and evidence with respect
to any relevant criteria to events occurring subsequent to
the issuance of Land Use Permit #2S0859-2.

Hearing Officer Ewing conducted a hearing on Thursday,
September 7, 1995 in Cavendish. The following parties
participated: Lilly Propane by C. Daniel Hershenson,
Esquire; Gary and Wendy Brothers, adjoining property owners;
and Scott Washburn, an owner of property on Bailey Hill
Road.

At the outset of the hearing, Hearing Officer Ewing
denied Gary and Wendy Brothers' request that the Board issue
a subpoena and advised the parties that he would rule on
Lilly Propane's Memorandum of Law in his proposed decision.
Hearing Officer Ewing then went on a site visit. He
observed Bailey Hill Road, Mr. Washburn's residence, Gary
and Wendy Brothers' residence and, at the request of Gary
and Wendy Brothers but over the objection of Lilly Propane,
a large transport truck drive up Bailey Hill Road, turn
around in the Depot Site and drive back down Bailey Hill
Road. Gary Brothers coordinated the transport truck
demonstration.

Hearing Officer Ewing deliberated in this matter on
September 7, 1995 and October 12, 1995. On October 13,
1995, he issued a proposed land use permit amendment and
related proposed findings of fact and conclusions of law
("Proposed Decision"). No written objections to or requests
for oral argument concerning the Proposed Decision were
filed by the parties.

,-

w

On November 1, 1995, following a review of the
Proposed Decision and the evidence presented in the case,
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On October 19, 1990, the District Commission
issued Land Use Permit #2SO859 ("1990 Permit")
which authorized Lilly Propane to create two lots,
construct an LP gas storage facility on Lot fl and
build a single family home on Lot #2 at the Depot
Site (**Project"). The LP gas facility included a
30,000 gallon bulk tank and the Office Building.
The construction completion deadline was
established as October 1, 1991.

On October 4, 1991, the District Commission issued
Land Use Permit #280859-l ("1991  Permit") which
authorized reconfiguration of the two lot
subdivision, relocation of two previously approved
buildings and extension of the construction
completion deadline to October 1, 1993.

On May 27, 1994, the District Commission issued
Land Use Permit #250859-2  ("1994 PermitI*) which
extended the construction completion deadline to
October 1, 1994.

In a November 21, 1994 letter to the District
Commission, Lilly Propane requested an extension
of the October 1, 1994 construction completion
deadline to the Spring of 1995.

In a December 15, 1994 letter to the District
Commission, Lilly Propane supplemented its
extension request with an application to amend
condition #16 of the 1994 Permit.

In a December 23, 1994 letter to the District
Commission, Lilly Propane withdrew its December
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the Board dec,lared the record complete, adjourned the
hearing and deliberated. This matter is now ready for a
Board decision. To the extent any proposed findings of fact
and/or conclusions of law are included below, they are
granted; otherwise, they are deemed redundant, irrelevant
and/or inaccurate and are denied.

II. ISSUES

1. Whether or not the scope of evidence is limited to
events occurring subsequent to the issuance of Land Use
Permit #2SO859-2.

2. Whether or not Lilly Propane's application for an
extension of'the construction completion deadline to October
1, 1997 should be granted under 10 V.S.A. S 6086(a) --
Criteria 5 (traffic) and 9(K) (public investments).

III. FINDINGS OF FACT
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15, 1994 amendment application. As a result, all
that remained before the District Commission was
Lilly Propane's November 21, 1994 request for an
extension of the October 1, 1994 construction
completion deadline.

On March 31, 1995, the District Commission issued
the Current Permit and Decision. The Current
Permit: (1) alters a previously applicable permit
condition so that Lilly Propane is no longer
required to locate a sand truck on the Depot Site;
(2) imposes certain contracting, notice, record
keeping and sanding responsibilities upon Lilly
Propane to ensure the health, safety and general
welfare of persons living on or using Bailey Hill
Road; and (3) reserves for the District Commission
certain rights to ensure no adverse impact with
respect 10 V.S.A. S 6086(a) -- Criterion 5
(traffic). The Decision denies Lilly Propane's
request to extend the construction completion
deadline for the Office Building past October 1,
1994.

Lilly Propane appealed only that portion of the
Current Permit and Decision which denied Lilly
Propane's request for an extension of the
construction completion deadline.

Lilly Propane has stored propane at the Depot Site
since November, 1990.

Lilly Propane currently leases office space in
Ludlow. There are no @@office-type11  facilities at
the Depot Site. All of Lilly Propane's typical
day-to-day office activities -- receipt and ticket
issuing, customer interaction, UPS deliveries,
etc. -- now occur in Ludlow. Upon completion of
the Office Building, these activities would be
conducted from the Depot Site.

The Office Building is approximately 1,250 square
feet in size and is intended to accommodate 3 full
time employees.

The Office Building will generate an average of
12-14 additional car trips per day. A trip is a
one way drive to or away from the Depot Site.

The Office Building will not result in additional
gas deliveries to the Depot Site. Gas deliveries
currently generate an average of approximately 4-6
trips per week in the peak winter months.
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No additional trips to the Office Building will be
generated by Joe Hallowell. Mr. Hallowell
currently travels to the Depot Site on a daily
basis.

The additional trips generated by traffic to and
from the Office Building will be limited to
typical office hours of 8:00 a.m. to 5:00 p.m.

Total car trips on Bailey Hill Road during the
a.m. and p.m. peak hour, including trips generated
by the Office Building, will be approximately 9.

Bailey Hill Road is a class 3 town road which the
Town of Cavendish maintains and keeps open for
standard vehicles year-round.

Bailey Hill Road can be difficult to negotiate in
the winter. Snow drifts have, on occasion, made
it almost impassable. In the Spring, large
transport trucks must stay in the middle of the
roadway or else risk becoming mired in soft
shoulders.

When a large transport truck drives up Bailey Hill
Road toward the Depot Site, a passenger car can
not typically drive past the truck and down Bailey
Hill Road. Instead, the car must usually pull off
the roadway, turn around or back-up and allow the
truck to drive to the Depot Site.

On July 28, 1995, Lilly Propane and Sanderson
Plumbing and Heating, Ltd. (I'Sanderson")  entered
into a contract by which Sanderson is obligated to
provide plowing and sanding services on Bailey
Hill Road on a twenty-Pour (24) hour per day basis
within fifteen minutes of a request for sanding by
Lilly Propane.

Sanderson can provide sanding service
Hill Road 99% of the time. Sanderson
had to llpull I1 any of its vehicles off
Hill Road due to weather conditions.

to Bailey
has never
of Bailey

Both Bailey Hill Road and the intersection of
Bailey Hill Road and Route 103 currently operate
at a level of service I'A" and will continue to
operate at a level of service oAtt with the
additional traffic generated by the Office
Building.

Bailey Hill Road can accommodate all traffic,
including additional traffic ingressing or
egressing the Depot Site, generated by the Office
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Building, and no unsafe conditions or traffic
congestion will result from the Office Building.

A large transport truck had difficulty driving up
Bailey Hill Road on or about January 24, 1995 due
to icy conditions. The truck traveled up Bailey
Hill Road from Route 103 past the first incline
and stopped at a point where the road levels off.
The driver waited less than an hour during which
time the road was sanded. The truck then.
proceeded to the Depot Site without difficulty.

Lilly Propane's use of the Depot Site has not
caused any automobile accidents on Bailey Hill
Road.

Since the District Commission issued the 1990_
Permit, there have been no material or substantial
changes to Bailey Hill Road, the function or use
of surrounding lands on the Project.

Except for the construction completion deadline,
there have not been, nor are there planned, any
proposed changes to the Office Building
construction plans since the date on which the 1990
Permit was issued.

The public investments adjacent to the Depot Site
are Proctor-Piper State Forest, Bailey Hill Road
and Route 103.

CONCLUSIONS OF LAW

Subnoena

On September 5, 1995 during the second prehearing
conference, Hearing Officer Ewing, through his delegatee,
George E. H. Gay, Board General Counsel, denied the subpoena
request. Hearing Officer Ewing reasoned that the evidence
Gary and Wendy Brothers hoped to illicit from Ms. Schmitz
could be secured through the direct examination of their
,other witnesses and/or the cross examination of Lilly
Propane's witnesses. He pointed out that the Board's
ability to efficiently administer the Act 250 program could

be impaired if its employees were not protected from
!compulsory subpoena in all but the most exceptional case.
This is not such a case.

On September 7, 1995 at the outset of the hearing, Gary
Brothers objected to Hearing Officer Ewing's denial of the
subpoena request. Hearing Officer Ewing reiterated his
denial and his reasons for it. We concur with and adopt
Hearing Officer Ewing's decision.
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Scone of Evidence

This matter concerns an application to extend a
construction completion deadline -- nothing else. A hearing
may be held in conjunction with such an application to
determine whether a "project I1 has been abandoned or changed
since it was orisinallv reviewed or whether some previously
unknown and significant circumstances relating to a
VVprojectll  have been discovered. Re: Xenonhone Wheeler,
Application #4C0513-lC-EB, Dismissal Order
(November 10, 1988) (Emphasis Added).

There have been no allegations of abandonment in this
matter, and there is no justification for any. Furthermore,
no previously unknown and significant circumstances have
been raised by the parties, and the Board is not aware of
any. Thus, the Board may initially hold a hearing for the
limited purpose of determining whether the Project has
changed since the issuance of the 1990 Permit. If we
conclude that l~materiall'  or llsubstantial'V changes have
occurred to the Project since the date of the 1990 Permit,
we may reevaluate the Project under Criteria 5 and 9(K) and
impose new conditions after a hearing. See Re: Xenophone
Wheeler, sunra; Re: Durwood Starr and GrGrv Halikas,
Application #7R0594-l-EB, Findings of Fact, Conclusions of
Law and Order at 2 and 3 (April 30, 1986); and Re: John A.
Russell Corporation, Application #lR0257-l-EB at 5 (November
10, 1983).

The scope of the evidence in this matter shall be
limited to that which relates to changes in the Project
since the date of the 1990 Permit and Criteria 5 and 9(K).

1990

Chanaes to the Proiect

On October 19, 1990, the District Commission issued the
Permit which authorized Lilly Propane to create two

lots, construct an LP gas storage facility on Lot #l and
build a single family home on Lot #2 at the Depot Site. The
LP gas facility included a 30,000 gallon bulk tank and a
small office building. The construction completion deadline
in the 1990 Permit was October 1, 1991. On October 4, 1991,
the District Commission issued the 1991 Permit which
extended the construction completion deadline to October 1,
1993 and authorized reconfiguration/relocation of the two
lot subdivision and previously approved buildings.' There
were no other differences in these two permits. On May 27,
1994, the District Commission issued the 1994 Permit which
extended the construction completion deadline to October 1,

1 Gary and Wendy Brothers consented to this latter
change and now reside in the single family house which was
built on relocated/reconfigured Lot #2.
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1994. Except for changes in the construction completion
deadline and the authorized reconfiguration/relocation to
which Gary and Wendy Brothers consented, the Project did not
change in any way, material, substantial or otherwise, from
the date of the 1990 Permit to the date of the 1994 Permit.

The Board finds no material or substantial change in
the Project since the date of the 1994 Permit. The Project
remains nothing more than the creation of two lots,
construction of an LP gas storage facility and the
associated Office Building on Lot #l and the building of a
single family home on Lot #2 at the Depot Site. The
evidence adduced at the hearing indicates that the Office
Building may generate a few more vehicle trips per week than
originally anticipated by the District Commission. However,
this small increase is not, in and of itself, a change to
the Project.

The Board concludes that no "materialI or "substantiall*
changes have occurred to the Project since the issuance of
the 1990 Permit. Consequently, the Board will grant the
construction completion deadline extension request without
reevaluating whether the Project complies with 10 V.S.A.
S 6086(a) -- Criteria 5 (traffic) and 9(K) (public
investment and facilities).

The 1994 Permit shall be amended to, in principal part,
extend the construction completion deadline for the Office
Building to October 1, 1997.

v. ORDER

Based upon the
conclusions of law,
issued.

foregoing findings of fact and
Land Use Permit #2S0859-3-EB  is hereby

3rd day of November,

BOARD

Dated at Montpelier, Vermont this
-1995.

ENVIRONMENTAL

Marcy Harding
Samuel Lloyd, III
Rebecca M. Nawrath
William Martinez
Robert G. Page, M.D.
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